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QUESTION PRESENTED 
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bnrean and all of the employees are veteran preference 
eligibles may the selection of those to be retained be done 
through the method of balloting or must the employees 
with the longer length of service and retention points be 
retained where all of the employees are fully qualified? 
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United States ffimtrt of Appeals 

Foe the District op Columbia Circuit 
No. 12,898 

Frederick J. Cuttdtg, et aL, Appellants, 

v. 

Harvey V. Higley, Administrator of Veterans 
Affairs, et aL, AppeUees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 

Judgment in this case was entered on May 3, 1955 (JA. 
22). Notice of appeal was filed on June 28, 1955 within 
sixty days from the date of the entry of the judgment 
Jurisdiction of this appeal is granted under Title 28, Sec¬ 
tion 1291 of the United States Code. 

STATEMENT OF THE CASE 

The Appellants, Frederick J. Cutting, Josephine B. 
Larsen, and Maybelle R. Maloney were employed in the 
Regional Office of the United States Veterans Adminis¬ 
tration in New York City, N. Y. They are all permanent 
civil service Employees of the United States, and also 
veteran preference eligibles as that term is defined under 
Section 2 of the Veterans Preference Act of June 27, 1944 
(5 U.S.C. 851). In January, 1953, all of the appellants 
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were employed in the grade of GS-7’s in the office. In 
their particular line of work there were at that time some 
36 employees, and the superiors of the appellants were ad¬ 
vised that work group of 36 employees would have to be 
reduced to 27 employees. In making the selections who 
was to be retained in the group of 27 employees, the 
method selected was by means of balloting by the super¬ 
iors of the appellants. In other words, instead of follow¬ 
ing the language of Section 12 of the Veterans Preference 
Act (5 U.S.C. 861), as construed by the appellants, the 
personnel who were to be retained were selected by the 
superiors. The record shows that all of the 36 employees 
were qualified. At the time that the selections of em¬ 
ployees to be retained in the reduction in force were made, 
it was not known what grade the new job setup would be 
graded. All of the employees in the group from which 
the selections were made were graded as GS-7’s. The ap¬ 
pellants were not selected although they had longer reten¬ 
tion credits than most of the employees retained in the 
grade of GS-7. They were all reassigned to lower grades 
of GS-4’s in the Regional Office. 

Some time after the selection of the 27 employees who 
were GS-7’s, the position and grade was reclassified as a 
GS-8 position. If the appellants had been retained in their 
grade of GS-7’s, as appellants contend that they should 
have been because of their longer retention credits, they 
eventually would have been graded as the others were in 
a GS-8 position. 

The sole question involved in this case is whether in the 
event of a reduction in force in a unit such as the appel¬ 
lants were employed may the selection of the personnel to 
be retained be made by balloting, or must due regard be 
given to the length of service or what is known as reten¬ 
tion credits. 


STATEMENT OF POINTS ON APPEAL 

L That the District Court erred in sustaining the de¬ 
fendants’ motion for summary judgment and denying the 
plaintiffs’ motion for summary judgment. 

2. That the District Court erred in holding that under 
the undisputed facts the plaintiffs were not entitled to 
judgment as a matter of law. 

3. That the District Court erred in failing to rule that 
the plaintiffs had a preferential right of retention in their 
respective grades in accordance with Section 12 of the 
Veterans Preference Act of June 27, 1944 (5 USC 861) 
and the lawful regulations of the United States Civil Serv¬ 
ice Commission. 

4. For other errors that may be apparent of record. 

SUMMARY OF ARGUMENT 

The Appellants will argue that the reduction in force 
from 36 employees to 27 employees constitutes a reduction 
in force in the Regional Office of the United States Vet¬ 
erans Administration in New York City, N. Y., and that 
the appellants having been duly qualified and having the 
same grades as the employees retained were entitled to 
be retained in their grade positions because of longer re¬ 
tention credits, and that there was a failure to comply 
with the provisions of Section 12 of the Veterans Pref¬ 
erence Act of June 27, 1944 (5 U.S.C. 861). 

STATUTES INVOLVED 

“Sec. 861. Reduction in personnel; considerations 
affecting release. In anv reduction in personnel in 
any civilian service of any Federal agency, competing 
employees shall be released in accordance with Civil 
Service Commission regulations which shall give due 
effect to tenure of employment, militar y preference, 
»i enfrth of service, and efficiency ratings; Provided, 
That the length, oi time spent in active service in the 
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armed forces of the United States of each snch em¬ 
ployee shall be credited in computing length of total 
service; Provided further, That preference employees 
whose efficiency ratings are 4 good J or better shall be 
retained in preference to all other competing em¬ 
ployees and that preference employees whose efficiency 
ratings are below ‘good’ shall be retained in prefer¬ 
ence to competing nonpreference employees who have 
equal or lower efficiency ratings: And provided fur¬ 
ther, That when any or all of the functions of any 
agency are transferred to, or when any agency is 
replaced by, some other agency shall first be trans¬ 
ferred to the replacing agency, or agencies, for em¬ 
ployment in positions for which they are qualified, be¬ 
fore such agency, or agencies, shall appoint additional 
employees from any other source for such positions. 
(June 27, 1944, ch. 287, Sec. 12, 58 Stat. 390.)” 

5 U.S.C. 861 


ARGUMENT AND BRIEF 

The Appellants are veteran preference eligibles as that 
term is defined in Section 2 of the Veterans Preference 
Act of June 27, 1944 (5 U.S.C. 851). They were employed 
as G-S-7 Claims Examiners and Registration Officers in 
the New York Regional Office of the United States Veter¬ 
ans Administration. During the month of January 1953 
it was determined that their unit would be reduced from 
36 employees to 27 employees and that some additional 
duties would be assigned to the group retained. All of 
the 36 employees were qualified to be retained in their 
respective job positions. Instead of making selections as 
appellants contend should have been done upon the basis 
of retention point credits, the 27 employees who were to 
be retained in their job positions were selected by a board 
of five in the Regional Office. This was done by the method 
of balloting who should be retained in the reduction in 
force. The appellants contend that the method of selection 
whereby employees with shorter retention points were re- 


tained in their job positions was in violation of Section 12 
of the Veterans Preference Act. 

In order to bring directly to the attention of the court 
the true situation that existed in January and February 
1953 when the selections were made, reference will be made 
to the depositions taken by the appellants in this case. 

The appellants called as their witness one Frank A. Saw¬ 
yer (A. 18) who was the personnel officer at the New York 
Regional Office and who had served in that capacity since 
June 1,1946 until the time of the taking of his deposition. 
He had in his care, custody and control all of the personnel 
records of the employees of the New York Regional Office 
(A. 19). He produced the record of one Robert Mayr, 
an employee of the New York Regional Office, who was 
one of the 27 employees retained. This employee was 
given a GS-8 rating on March 15, 1953. He also produced 
the record of one Clifford Fusco (A. 20) who was one 
of the men retained who was promoted on March 15, 
1953 to an Educational Benefits Specialist GS-8 rating. 
Sawyer testified at the time of the selections of the men 
who were to be retained in the reduction in force the 
position and grade of a GS-8 had not been so rated. (A. 
22) Sawyer further testified (A. 22) that in making the 
selections at the time, they did not take into consideration 
the retention points which each of the individuals had. 
That in making the selections (A. 26) they took a ballot 
as to who were to be retained or selected. That in making 
the selections they worked on the basis that all of the 36 
were qualified for the job position and that it was a mat¬ 
ter of making a personal preference (A. 27) that the ap¬ 
pellants Frederick J. Cutting, Josephine B. Larsen and 
Maybelle R. Maloney were all qualified for the job posi¬ 
tion. This witness repeated that in makin g the selections 
for the 27 employees to be retained they did not pick out 
the 27 who had higher retention points (A. 28). The wit¬ 
ness further testified that the following persons had the 



6 


retention points shown after their names (A. 28-29-30): 
Milton Cooper, 12-0, Samnel Horton, 10-4, Robert Hanifin, 
11-8, Bernard Schneider, 10-11, James 0. Burke, 10-5, 
David A. Geller, 11-1, Howard Kratky, 10-8, Aaron L 
Goldstein, 18-2, Henry Williams, Jr., 12-0, John H. Dur- 
yea, 12-10, Edward G. Stephenson, 10-10, Charles W. 
White, 12-1, Nathan W. Zomback, 16-0, Herbert Glen, 12,7, 
Joseph A. Mauer, 12-2, Antero T. Jackson, 10-10, August 
U. Gibson, Jr., 11-11, Rocco J. Bonelli, 11-8 and Richard 
J. Cleary, 17-8. 

Witness further testified that the appellants had the 
following retention credits: Frederick J. Cutting, 10-11, 
Josephine B. Larsen, 29-11, and Maybelle R. Maloney, 
11-7. (A. 31) 

It will be noted from the foregoing that the Appellants 
all had retention credits in excess of many of those who 
were retained in the job position. The witness testified 
(A. 32) that retention points are the number of years of 
federal service a person has had, that means working as 
a civilian employee of the federal government in addition 
to the time they have spent in the military service is 
counted as a retention point. Sawyer further testified on 
re-direct examination (A. 40) that at the time they made 
the recommendations in February 1953 they did not know 
what grade would be given the position. 

The witness had previously testified (A. 33) that reten¬ 
tion points are used primarily to determine in a case of 
reduction in force who is the person who should first go 
in a given category of employees. That assuming that 
two employees A & B each having the same qualifications 
but one having 10 retention points and the other 9 reten¬ 
tion points, the one with the 9 retention points goes first. 

The sole and important question involved in this case 
is whether the reduction in personnel from 36 to 27 em¬ 
ployees constituted a reduction in force as defined under 
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Section 12 of the Veterans Preference Act of Jnne 27, 
1944 (5 U.S.C. 861). Redaction in force means involun¬ 
tary separation of an employee from duty and pay status 
for more than 30 days, by furlough, or by separation 
from the rolls in order to reduce personnel Such reduc¬ 
tion in personnel may be due to lack of funds, personnel 
ceilings, reorganization, decrease of work, or for other 
reasons, Commissioners Report A. 59. The Veterans 
Commissioner of the District Court made the following 
comment in his report: 

“I think the record discloses this personnel action 
to be a reduction in force due to a reorganization of 
function based on a decrease of work.” 

The record bears out the conclusion of the Commissioner 
in this regard. 

The testimony of the personnel officer, Frank A. Saw¬ 
yer, admits that if it constituted a reduction in force, the 
Appellants would have had to be retained because they 
had higher retention points than those who were selected 
by balloting. This is because Section 12 of the Veterans 
Preference Act (5 U.S.C. 861) provides that competing 
employees shall be released in accordance with civil 
service regulations which shall give due effect to tenure 
of employment, military preference, length of service, 
and efficiency ratings. 

There have been many attempts to circumvent the 
preference rights of veterans in government employment 
in the event of a reduction in force. The case of Reynolds 
et cU v. Lovett et al., 91 UJS. App. D.C. 276 , 201 FJ2d 181 
was a case in which this court passed upon the rights of 
veterans in reduction in force in the Mare Island Naval 
Shipyard. In that case, veterans preference eligibles were 
reduced in grade and nonveterans were retained in super¬ 
visory positions in the said Naval Shipyard. It was con¬ 
tended that it was not a reduction in force but was a 


readjustment of supervisory forces because of large reduc¬ 
tions in personnel from approximately 40,000 in the war 
time to approximately 10,000 employees at the time the 
alleged readjustment of supervisory forces took place. 
This Court in reversing the District Court held that it was 
clearly a reduction in force such as was contemplated by 
Section 12, supra, and ordered the reinstatement of the 
appellants in the case to their proper supervisory posi¬ 
tions in the Mare Island Naval Shipyard. A petition for 
certiorari was filed by the appellees in that case but was 
denied by the Supreme Court 345 U.S. 926, 97 L.Ed. 1357. 

The decision of this court in Reynolds et al v. Lovett et 
al is particularly applicable to the facts and the law of 
this case because of the holding of this court in what 
constitutes a reduction in force. While in the instant case 
there was only a reduction of nine employees, that is from 
36 to 27 employees, the principal law involved is the same. 
The fact that later on the 27 employees who were retained 
in their respective grades were given a higher classifica¬ 
tion is beside the point. At the time the selection was 
made, it was accomplished in the same manner as the selec¬ 
tion of employees to be retained by the officials of the 
Mare Island Naval Shipyard in the case of Reynolds et al 
v. Lovett et al. There they were selected on a basis of a 
personal preference and in this case the employees re¬ 
tained were selected upon the same basis, that of per¬ 
sonal preference for employees. The only difference being 
that the 36 employees were all veterans preference elig- 
ibles, whereas, in the Reynolds case the management per¬ 
sonally selected nonveterans to be retained in the super¬ 
visory positions. 

The Veterans Commissioner’s report brought this mat¬ 
ter fully to the attention of the court below with the rec¬ 
ommendation that the appellants’ motion for a s umma ry 
judgment should be sustained. It is asserted that the 
record is crystal clear that the facts in this case show 
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that it was a reduction in force, and that this motion for 
summary judgment should have been sustained by the 
District Court. 

It is undisputed that all of the appellants were qualified 
to be retained and the fact that they had longer service 
and higher retention points than many of those who were 
selected by ballot is of itself conclusive evidence that they 
should have been retained and that the selection should 
have been made on the basis of those employees who had 
the higher retention credits. 

The case of Reynolds et al v. Lovett et al, supra, is 
squarely in point and further citation of authorities would 
appear to be unnecessary. Unless this court wants to 
overrule or modify its decision in the Reynolds case, 
judgment in this case must be reversed. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that judgment in the court below should be reversed. 

Claude L. Dawson 
Attorney for the Appellants 
1012 - 14th Street, N. W. 
Washington 5, D. C. 
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Civil Action No. 5467—’53 

SUIT FOE A DECLABATOBY JUDGMENT FIXING 
AND DETEEMINING THE EIGHTS OF THE PLAIN¬ 
TIFFS AS VETEEANS PEEFEEENCE ELIGLBLES 
IN EMPLOYMENT OF THE UNITED STATES AND 
FOB A MANDATOBY INJUNCTION EEQUIBING 
THE DEFENDANTS TO EESTOEE THE PLAIN¬ 
TIFFS TO THEIB PEOPEE POSITIONS AND 
GEADES IN THE GOVEBNMENTAL SEBVICE 
OF THE UNITED STATES, AND FOE SUCH OTHEE 
AND FUBTHEB BELIEF THAT TO THE COUBT 
MAY APPEAE TO BE EQUITABLE AND JUST. 

The plaintiffs for their cause of action complain of the 
defendants and allege: 

1. That each of the plaintiffs is a citizen of the United 
States, and a resident of the State of New York, and 

2 bring this action against the defendants in their of¬ 
ficial capacities to establish the employment rights 
of the plaintiffs. That the issnes of law and fact involved 
in this action are identical as to each plaintiff and arise 
from the same circnmstances and course of events, permit¬ 
ting the plaintiffs to join in this action. 

2. The plaintiffs allege that the said defendant, Harvey 
V. Higley, is the duly appointed, acting and qualified Ad¬ 
ministrator of Veterans Affairs, and charged by law with 
the administration of the laws of the United States relat¬ 
ing to veterans of Wars of the United States, and their 
dependents, and that the said defendant has under his 
supervision the employment of civilian personnel employed 
in the Veterans Administration and particularly the em¬ 
ployment of these plaintiffs. 

3. That the said defendant, Philip Young, is the duly 
appointed acting and qualified President of the United 
States Civil Service Commission and is charged by law 
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with the execution of the laws of the United States relat¬ 
ing to the examination, certification, employment, and 
retention in rank and grade of all of the civilian employees 
of the United States under what is commonly known as 
the Civil Service Laws of the United States. 

4. That the defendants, George M. Moore, and Fred¬ 
erick J. Lawton are duly appointed, acting and qualified 
members of the United States Civil Service Commission, 
and together with the said defendant, Philip Young, are 
charged with the administration of the laws of the United 
States commonly known as the Civil Service laws of the 
United States. That the said defendants, Philip Young, 
George M. Moore, and Frederick J. Lawton, constitute the 
entire membership of the said Civil Service Commission. 

5. That the said defendant Henry W. Longfellow, is 
the duly appointed, acting and qualified Assistant Admin¬ 
istrator of Personnel of the United States Veterans Ad¬ 
ministration, and among his duties is to supervise the 
employment of civilian personnel of the Veterans Admin¬ 
istration subject to the orders and directions of the other 
defendants herein named. 

6. That the said defendant, Harvey V. Higley, as Ad¬ 
ministrator of Veterans Affairs, and the said defendant, 
Henry W. Longfellow, as Assistant Administrator of Per¬ 
sonnel of the Veterans Administration, do not have 

3 an absolute discretion in the matter of employment 
and retention in grade of any of the civilian per¬ 
sonnel in the Veterans Administration, but at all times 
they are subject to the orders and directions of the said 
defendants such as constitute the U. S. Civil Service Com¬ 
mission, and also subject to the Statutes of the United 
States and Executive Orders of the President of the 
United States, and the regulations of the U. S. Civil Serv¬ 
ice Commission lawfully promulgated that relate in any 
manner to the personnel known as civil service employees 
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of the United States employed in the United States Vet¬ 
erans Administration. 

7. That the said plaintiffs are all honorably discharged 
soldiers or sailors of the United States and have long 
since acquired a status known as a permanent civil service 
employee, and that each and all of them have certain pref¬ 
erential rights of employment in their proper grades for 
which each is qualified over and above certain employees 
of the United States who do not have a preferential status 
as is established for them under the provisions of the 
Veterans Preference Act of June 27, 1944, or any amend¬ 
ments thereto, and the Executive Orders of the President 
of the United States, and the lawful regulations of the 
United States Civil Service Commission. 

8. That the rights of the plaintiffs arise specifically 
under the provisions of Section 12 of the Veterans Prefer¬ 
ence Act of June 27, 1944 (5 U.S.C. 861) and the Execu¬ 
tive Orders of the President of the United States being 
Executive Orders Nos. 3567, 3801 and 4240 which accorded 
to the plaintiffs certain preferential rights in employment 
in the grades for which they were found to be fully quali¬ 
fied in the event of a reduction in force in the Veterans 
Administration. 

9. The plaintiffs allege that the plaintiff, Frederick J. 
Cutting, enlisted in the United States Army on August 30, 
1918, and thereafter served continuously until the date of 
his honorable discharge therefrom on December 30, 1918, 
and that on June 16, 1942 he re-enlisted in the United 
States Army and thereafter served continuously until June 
19, 1945, and during said period of time served in the 
European theater of War from March 17, 1945 to June 11, 

1945. That thereafter having previously qualified 
4 in accordance with the rules and regulations of the 

United States Civil Service Commission, he entered 
the employment of the United States as a civilian em¬ 
ployee on August 3, 1945, and on January 14, 1946 at- 
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tained the status of GS-7 employee, that he attained the 
status of a GS-9 employee on March 26, 1946, and on 
June 27, 1946 he attained the status of a GS-10 employee 
of the United States in the offices of the Veterans Admin¬ 
istration in New York City, New York. That the said 
plaintiff attained by said grades herein named the status 
of a permanent civil service employee of the United States 
with the preference of an honorably discharged soldier of 
the United States in governmental employment 

10. The plaintiffs further allege that while the plain¬ 
tiff, Frederick J. Cutting, was a civilian employee of the 
U. S. Veterans Administration in the Regional Office at 
New York City, N. Y. during the year 1951 he was re¬ 
duced in rank, grade and salary from a GS-9 to a GS-7, 
and that thereafter while so employed in the U. S. Veter¬ 
ans Administration on April 21, 1953, and while his ef¬ 
ficiency rating was satisfactory, and due to a reduction 
in the force in the said Regional Office of the U. S. Vet¬ 
erans Administration, he was reduced in rank, grade and 
salary from a GS-7 to a GS-4, and that thereafter he 
duly appealed his reduction in rank, grade and salary to 
the U. S. Civil Service Commission, and upon such appeal 
his reduction in rank, grade and salary was in all things 
affirmed, and that he has fully and completely exhausted 
any administrative right of appeal, and unless this Court 
grants the relief prayed for, the plaintiff, Frederick J. 
Cutting, will be without relief. That as a GS-7 civilian 
employee he received a salary of $5810.00 per annum, 
while the said plaintiff’s salary as a GS-4 is $3655.00 per 

flTrnmri- 

11. The plaintiffs further allege that at the time that 
the said, Frederick J. Cutting, was reduced in rank, grade 
and salary from a GS-7 to a GS-4, there existed in the 
Veterans Administration a number in positions and grades 
of the said plaintiff, and whose positions were held and 
now are being held by employees who have less retention 
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credits than the plaintiff, Frederick J. Cutting, and who 
have no preferential rights to said position and grade 
over and above the rights of the said plaintiff, and 
5 the reduction in rank, grade and salary of the said 
plaintiff and the retention of the said employees 
with less retention and preferential rights than that of 
the plaintiff is illegal and unlawful and in violation of the 
provisions of the Veterans Preference Act of June 27, 
1944, and. the lawful regulations of the United States 
Civil Service Commission. 

12. The plaintiffs allege that the plaintiff, Josephine 

B. Larsen, enlisted in the United States Navy on April 
30, 1918, and thereafter served continuously until the date 
of her release from active duty on July 31,1919, and was 
honorably discharged therefrom on November 6, 1920. 
That having previously qualified, as required by the 
United States Civil Service Commission, she entered the 
employment of the United States as a civilian employee 
on August 1,1919, and thereafter through continuous em¬ 
ployment except from December 27, 1927 to February 24, 
1929 she attained the permanent status of the rank and 
grade of a GS-9 employee in the United States Veterans 
Administration on November 14, 1948. That during the 
year 1951 she was reduced to the rank and grade of a 
GS-7 employee. <> 

13. The plaintiffs further allege that while the said 
plaintiff, Josephine B. Larsen, was a civilian employee of 
the Veterans Administration in New York City, New 
York, and while her efficiency rating was good or better 
or satisfactory, and on to wit: April 21,1953, and due to a 
reduction in the force in the New York office of the Vet¬ 
erans Administration, she was reduced in rank, grade and 
salary from a G‘S-7 to a GS-4, and that thereafter she 
appealed her reduction in rank, grade and salary to the 
U. S. Civil Service Commission, and upon said appeal her 
reduction in grade was in all things affirmed and that she 
has fully and completely exhausted any administrative 
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remedy available to her, and unless the Court grants the 
relief prayed for she will be without relief. That as a 
GrS-7 employee she received a salary of $5310.00 per an¬ 
num, while her salary as a GS-4 employee is $3655.00 
per annum. 

14. The plaintiffs further allege that on April 2QL, 1953 
when the said plaintiff, Josephine B. Larsen, was reduced 
in rank, grade and salary from a GS-7 to a GS-4, there 
existed in the Veterans Administration a number of posi¬ 
tions of GS-7’s for which the said plaintiff, Josephine B. 

Larsen, was fully qualified which said positions and 
6 grades were held by employees with less retention 

than the said plaintiff, and by persons who had no 
preferential rights to said positions over and above the 
rights of the said plaintiff, Josephine B. Larsen, and the 
reduction in rank, grade and salary of the said plaintiff, 
and the retention of the said persons now holding said 
grades and the reduction of the plaintiff in her grade is 
illegal and unlawful and in violations of the provisions of 
the Veterans Preference Act of June 27, 1944, and the 
lawful regulations of the United States Civil Service 
Commission. 

15. The plaintiffs allege that the said plaintiff, May- 
belle Rita Maloney, enlisted in the United States Navy on 
September 23, 1918; That she was released from active 
duty on April 4, 1919, and was honorably discharged 
therefrom on December 4, 1920. That having previously 
qualified as a civilian employee as required by the U. S. 
Civil Service Commission, she entered the employment of 
the United States as an employee on March 10, 1942, and 
thereafter attained the status of a permanent civil service 
employee with the grade of GS-7 on July 22, 1946, and 
thereafter was promoted to the grade of a GS-9 on July 
26, 1948, being employed in the U. S. Veterans Adminis¬ 
tration. That the service of the said plaintiff was con¬ 
tinuous except during the period from June 12, 1942 
through June 22, 1942. That during the year 1951 she 
was reduced in grade from a GS-9 to a GS-7. 
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16. The plaintiffs further allege that on April 21,1953 
when the said plaintiff, Maybelle Rita Maloney, was a 
GS-7 with an efficiency rating of good or better or satis¬ 
factory and due to a reduction in the force in the New 
York office of the Veterans Administration, she was re¬ 
duced in rank, grade and salary from a GS-7 to a GS-4, 
and that thereafter she duly appealed here reduction in 
grade to the United States Civil Service Commission and 
upon said appeal her reduction in grade was in all things 
affirmed and that she has fully and completely exhausted 
any administrative remedy available to her, and unless 
this Court grants the relief prayed for she will be with¬ 
out relief. 

17. The plaintiffs further allege that on April 21, 1953 
when the plaintiff, Maybelle Rita Maloney, was reduced 
in rank, grade and salary from a GS-7 to a GS-4, there 
existed in the Veterans Administration positions of grade 

GS-7’s for which the said plaintiff, Maybelle Rita 
7 Maloney, was fully qualified, which said positions 
and grades were held by employees with less reten¬ 
tion credits and preferential rights than the said plaintiff, 
and by persons who have no preferential rights to said 
positions over and above the rights of the said plaintiff, 
and that the retention of the said persons now holding 
said grades and the reduction of the plaintiff in her 
grade is illegal and unlawful and in violation of the Vet¬ 
erans Preference Act of June 27, 1944, and the lawful 
regulations of the United States Civil Service Commission. 

18. That the plaintiffs have no speedy, adequate rem¬ 
edy at law. 

19. That in the interest of right and justice, and under 
the provisions of the Veterans Preference Act of June 27, 
1944, and the lawful regulations issued pursuant to such, 
and the Executive Orders of the President of the United 
States, the plaintiffs are each entitled to be restored to 
each’s position in the identical grade from which each was 


L 


10 A 

reduced as herein alleged, together with all rights, bene¬ 
fits and privileges flowing from a continuity of service 
from the date of the illegal reduction in grade to the date 
of the judgment herein, and henceforth. 

WHEREFORE THE PLAINTIFFS PRAY: 

1. That due process issue directing and commanding 
the defendants to appear and answer this bill of com¬ 
plaint 

2. That a judgment be entered fixing and determining 
the rights of the plaintiffs as permanent civil service em¬ 
ployees of the United States. 

3. That a mandatory injunction issue directed to the 
said defendants, and each of them, ordering and directing 
them, and each of them, to restore the plaintiffs to the 
proper grades and positions in the United States Veter¬ 
ans Administration from which each was illegally reduced 
in grade as of the date of such illegal reduction together 
with all rights, benefits, and privileges that may or might 
have accrued from that date to the date of judgment 

4. That the plaintiffs have such other and further re¬ 
lief as to the Court may appear to be proper and just 

/s/ Frederick J. Cutting 
Frederick J. Cutting 

/s/ Josephine B. Larsen 
Josephine B. Larsen 

/s/ Maybelle R. Maloney 
Maybelle Rita Maloney 

Plaintiffs. 

/s/ Claude L. Dawson 

Claude L. Dawson, Attorney at law, 

917 - 15th St, N. W., Washington 5, D. C. 

Attorney for the Plain tiff a 
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Verification 

STATE OF NEW YORK : 

: SS: 

County of Queens : 

FREDERICK J. CUTTING, JOSEPHINE B. LAR¬ 
SEN, and MAYBELLE RITA MALONEY, being sever¬ 
ally sworn, each for himself or herself, says: I am one 
of the plaintiffs in the above entitled action; I have read 
the within and foregoing complaint and know the con¬ 
tents thereof; That the matters and things therein stated 
of my personal knowledge are true, and those stated upon 
information and belief I believe to be true. 

/s/ Frederick J. Catting 
Frederick J. Cutting 

/s/ Josephine B. Larsen 
Josephine B. Larsen 

/s/ Maybelle R. Maloney 
Maybelle R. Maloney 

Subscribed and sworn to before me this 23 day of No¬ 
vember, 1953. 

/s/ Michael J. Oppelt 

Notary Public, in and for the 
County of Queens, 

State of New York. 

My commission expires: 

Michael J. Oppelt 
Notary Public State of New York 
No. 41-2967200 
Qualified in Queens County 
Cert filed with County Clerk & Register 
Term Expires March 30, 1955 
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Filed Mar 10 1954 Harry M. Hull, Clerk 

• • • • 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

Answering the numbered paragraphs of the complaint, 
defendants aver: 

CL The defendants are without information or knowl¬ 
edge with which to form a belief as to the truth of the al¬ 
legations contained in paragraph 1 of the complaint. 

2. Admitted, except that defendants deny that defend¬ 
ant Higley has under his supervision particularly the 
employment of the three plaintiffs herein. 

3., 4., Admitted. 

5. Admitted, except that defendants aver that the 
proper title of defendant Longfellow’s position is Assist¬ 
ant Administrator for Administration. 

6. Admitted, except as to averments and implications 
that the within-named defendants are devoid of any dis¬ 
cretions and defendants deny such averments and impli¬ 
cations. 

7. Defendants admit plaintiffs have the status of per¬ 
manent civil service employees and are entitled to veter¬ 
ans preference and deny all other allegations in para¬ 
graph 7. 

10 8. Defendants admit that plaintiffs are entitled 

to the benefit of the provisions of the Veterans 
Preference Act of June 27, 1944 but deny that they have 
any rights or benefits arising from that Act which are 

material to or pertinent to the subject matter of this 
complaint. 
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9. Defendants admit that plaintiff, Catting, has the 
status of a veterans preference eligible. Defendants aver 
that such allegations as to employment grades as are 
found therein are superfluous and immaterial but insofar 
as they may be material, defendants are without knowl¬ 
edge or information sufficient to form a belief as to the 
truth or falsity of these allegations. 

10. Defendants aver that such allegations as relate to 
plaintiffs* status in the year 1951 are superfluous and im¬ 
material, but insofar as they may be material defendants 
are without knowledge or information sufficient to form 
a belief as to the truth or falsity of these allegations. 
Defendants deny that plaintiff was reduced in rank due 
to a reduction in force on April 21, 1953. Defendants 
aver that the job held by plaintiff, Cutting, prior to that 
date. Claims Examiner, GrS-961-7, was abolished and that 
plaintiff was offered and accepted, effective April 21, 
1953, the only job available in the same commuting area 
of the same agency, for which he was qualified, which was 
Claims Examiner, GS-961-4. Defendants admit all the 
allegations relating to plaintiffs* administrative appeal 
and exhaustion of administrative remedy and the allega¬ 
tions as to plaintiffs* salary per annum. 

11. Defendants deny all the allegations in paragraph 
11, except that defendants are without information or 
knowledge sufficient to form a belief as to the truth or 
falsity of the allegations concerning the existence in the 
Veterans Administration of a number of persons in posi¬ 
tions and grades of plaintiff who had less retention 
credits than plaintiff and no preferential rights over him. 
Defendants aver that there were none in positions and 
grades of plaintiff in the same commuting area who had 
less retention credits than plaintiff and no preferential 

right over him. 

12. Defendants admit that plaintiff, Larsen, 
has the status of a veterans preference eligible. 
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Defendants aver that snch allegations as to employment 
grades as are found therein are superfluous and immaterial 
but, insofar as they may be material, defendants are with¬ 
out information or knowledge sufficient to form a belief 
as to the truth or falsity of these allegations. 

13. Defendants deny that plaintiff was reduced in 
rank due to a reduction in force on April 21, 1953. De¬ 
fendants aver that the job held by the plaintiff prior to 
that date, Claims Examiner GS-961-7, was abolished and 
that plaintiff was offered and accepted, effective April 
21, 1953, the only job available in the same commuting 
area of the same agency for which she was qualified, 
which was Claims Examiner, GS-961-4. Defendants admit 
all the allegations relating to plaintiffs administrative 
appeal and exhaustion of administrative remedy and the 
allegations as to plaintiffs salary per annum. 

14. Defendants deny all the allegations in paragraph 
14, except that defendants are without information or 
knowledge sufficient to form an opinion as to the truth 
or falsity of the allegations concerning the existence in 
the Veterans Administration of a number of persons in 
positions and grades of plaintiff who had less retention 
credits than the plaintiff and no preferential rights over 
him. Defendants aver that there were none in positions 
and grades of plaintiff in the same commuting area who 
had less retention credits than plaintiff and no preferen¬ 
tial right over him. 

15. Defendants admit that plaintiff, Maloney, has the 
status of a veterans preference eligible. Defendants aver 
that such allegations as to employment grades as are 
found therein are superfluous and immaterial but insofar 
as they may be material, defendants are without informa¬ 
tion or belief sufficient to form an opinion as to the truth 
or falsity of these allegations. 
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16. Defendants deny that plaintiff was reduced in 
rank due to a reduction in force on April 21, 1953. De¬ 
fendants aver that the job held by the plaintiff prior to 
that date, Claims Examiner, GS-961-7, was abolished and 
that plaintiff was offered and accepted, effective April 21, 

1953, the only job available in the same commuting 
12 area of the same agency for which she was quali¬ 
fied, which was Claims Examiner, GS-961-4. De¬ 
fendants admit all the allegations relating to plaintiff’s 
administrative appeal and exhaustion of administrative 
remedy and the allegations as to plaintiff’s salary per 

ftnTirrm. 

17. Defendants deny all the allegations in paragraph 

17 except that defendants are without information or 
knowledge sufficient to form a belief as to the truth or 
falsity of the allegations concerning the existence in the 
Veterans Administration of a number of persons in posi¬ 
tions and grades of plaintiff who had less retention 
credits than plaintiff and no preferential rights over him. 
Defendants aver that there were none in positions and 
grades of plaintiff in the same commuting area who had 
less retention credits than plaintiff and no preferential 
right over him. ' 

18. Admitted. 

19. Denied. ^ . 

Third Defense 



The Court is without jurisdiction over the subject mat¬ 
ter involved herein for the reason that the Court lacks 
jurisdiction over the internal affairs of a Government 
agency as regards the abolition or making of jobs, and 
promotion of government personnel!. * 

j* - i 

f 

. • j 

Fourth Defense - . j 

■ ‘ . • j. 

The complaint should be dismissed on the grounds that 
it fails to comply with the provisions of Buie 8(a), Fed- 
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eral Rules of Civil Procedure in that it does not contain 
a short and plain statement of the grounds upon which 
the Court’s jurisdiction depends. 

WHEREFORE, defendants demand judgment together 
■with the costs of this suit 

/s/ Leo A Rover OG 
LEO A. ROVER 
United States Attorney 

/s/ Oliver Gasch 

OLIVER GASCH 
Assistant United States 
Attorney 

/s/ Frank EL Strickler 

FRANK H. STRICKLER 
Assistant United States 
Attorney 

/s/ William F. Becker 

WILLIAM F. BECKER 
Assistant United States 
Attorney 

13 Certificate of Service 

I hereby certify that service of the foregoing Answer 
was made upon plaintiffs by mailing a copy thereof to 
their attorney, Claude L. Dawson, Esq., 917 - 15th Street, 
N. W., Washington, D. C. this 10th day of March, 1954. 

/s/ William F. Becker 

WILLIAM F. BECKER 
Assistant United States 
Attorney 
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Filed Sep 23 1954 Harry M. Hall, Clerk / 

• • • • 

Motion to Dismiss 

Come now the defendants and by her attorney, the 
United States Attorney, move this honorable Coart to 
dismiss the complaint hied herein on the grounds that 
the complaint fails to state a claim apon which relief 
may be granted and it does not comply with the pro¬ 
visions of Bale 8(a) of the Federal Bales of Civil Pro- 
cedare. 

/s/ Leo A Bover 
LEO A BOVEB 
United States Attorney 

/s/ Oliver Grasch 

OLIVES GASCH 
Assistant United States 
Attorney 

' /s/ Frank H. Stridder 

FBANK H. STBICKLEB 
Assistant United States 
Attorney 

/s/ William F. Becker ■ 
WILLIAM F. BECKEB 
Assistant United States 
Attorney 

Certificate of Service 

I hereby certify that service of the foregoing Motion 
to Dismiss, together with the attached memorandam of 
points and authorities in support thereof, was made apon 
plaintiffs by mailing a copy hereof to their attorney, 
Clande L. Dawson, Esqnire, 1012-14th Street, N. W., 
Washington, D. C. this 23 day of September, 1954. 

/s/ William F. Becker 

WILL I A M F. BECKEB 
Assistant United States 
Attorney 
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Filed Oct 14, 1954 Harry M. Hull, Clerk 

• • • • 

Depositions of Frank A. Sawyer and Martin Wagner 

2 Depositions of FRANK A. SAWYER and MAR¬ 
TIN WAGNER, witnesses of lawfnl age, taken on 

behalf of the Plaintiffs in the above-entitled cause, 
wherein Frederick J. Cutting, et aL are the Plaintiffs 
and Harvey Y. Higley, et aL are the Defendants, pend¬ 
ing in the District Court of the United States for the 
District of Columbia, pursuant to the notice copy of 
which is hereto annexed, before Michael Arond, a Notary 
Public in and for the State of New York, on the 30th 
day of September, 1954. 

Frank A. Sawyer 

a witness named in the annexed notice, being of lawful 
age, and being first duly sworn in the above cause, testi¬ 
fied on his oath as folows: 

Direct Examination 
BY MR. DAWSON: 

Q State your name, please. A Frank A. Sawyer. 

Q And your address. A 50 Aubrey Road, Upper 
Montclair, New Jersey. 

Q What is your occupation, Mr. Sawyer? A I am 
the Personnel Officer of the New York Regional Office, 
Veterans Administration. 

3 Q And how long have you served in that ca¬ 
pacity? A Approximately since January 1 of 

1946. 

Q To the present time? A Yes, sir. 

Q And your entire employment over that period of 
time has been as Personnel Officer of the New York 
Regional Office? A Yes, sir. 
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Q Mr. Sawyer, as Personnel Officer, do you have in 
your care, custody and control the personnel records of 
the persons or employees of the New Tork Begional Office 
of the Veterans Administration? A Yes, sir. • J 

Q Mr. Sawyer, you have been asked to have some per- j 
sonnel records here in connection with your subpoena. Do 
you have the personnel records of Bobert Mayr, an em¬ 
ployee of the New York Begional Office? A Yes* sir. . 

MB. BECKEB: Off the record. . ; . J 

(Discussion off the record.) j 

MB. DAWSON (addressing the witness): Will you 
produce that record, please? V' j 

(The witness held document in front of him.) '. | 

Q You have that record in your hand? *A ! 

4 Yes. v ' - . ; ‘ V i 

Q And are you now referring to the original ] 
personnel record of Bobert Mayr, an employee of the 
New York Begional Office? A Yes, sir. J 

Q Will you look at that record and tell us in what ! 
capacity Bobert Mayr is employed? A He is employed ! 
as an Educational Benefit Specialist, Grade GS-8. ; j 

Q When was he given a rating of GS-8? A He was J 
given that rating March 15,1953. -■ r ‘ - j 

Q Prior to that time, was he employed in the Be¬ 
gional Office? A Yes, sir. 

Q And what was his rating prior to that time? A 
Claims Examiner (Begistration Officer) GS-7. ‘.-W 
Q And does your record show how many retention 
points Mr. Mayr had on March 15, 1953? A It does j 
not, but I can get those in the matter of a minute. . [ 

Q Does the record indicate that he is a Veteran’s 
Preference Eligible, as that term is defined by Section 2 ] 

of the Veterans Act? A Yes, the record so shows. 

5 Q Do you have his retention points available | 
in your file? A Not in the file, sir. I have these . i 

available in a separate file in the Personnel Office, where 
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MR. DAWSON: Off the record. 

(Discussion off the record.) 

(At this point a recess was taken for Mr. Sawyer to 
obtain additional records.) 

BY MR. DAWSON: 

Q Do yon have that? A The service computation 
date for Mr. Mayr is April 24, 1935. 

Q What was the number of retention points on March 
15, 1953? A (The witness figured on paper.) Approxi¬ 
mately 17.10. 

Q Does your record indicate that he has been em¬ 
ployed in that GS-8 position since March 15, 1953 to the 
present time? A Yes, sir. 

Q Do you have Clifford Fusco’s record? A The name 
I have, sir, is Rudolph C. Fusco. 

Q Will you look at that record and state the 

6 time of the end of his employment by the Veterans 
Administration? A September 11, 1945. 

Q And in what capacity? A As a clerk at Grade 3. 
Q Was that CAF-3? A Yes, sir. 

Q Give me the grade of this employee in January, 
1953. A Yes, sir. January of 1953, he was a Claims 
Examiner (Registration Officer) GS-7. 

Q Did there come a time later on when he was pro¬ 
moted? A He was promoted March 15, 1953. 

Q In what capacity was he promoted? A To Edu¬ 
cational Benefits Specialist, GS-8. 

Q And can you give us his retention points at the 
time, on March 15, 1953? A Mr. Dawson, this— 

Q Let me ask you this, Mr. Sawyer: Prior to the 
time that Mr. Fusco was promoted to GS-8, where were 
those promotions made—from what class of people? 

MR. BECKER: Could you repeat the question, 
please? 

7 Q When he was promoted to GS-8, were there 
a number of other employees who were promoted 

at that time? A Yes, sir. 
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Q Up to GS-8? A Yes, sir. 

Q And were all of those people who were promoted 
to an GS-8—were they Claims Examiners (Registration 
Officers) GS-7? A Yes, sir. 

Q And, Mr. Sawyer, did yon have anything to do with 
the recommendations as far as the promotion of those 
persons were concerned? A Yes, sir. 

Q And in selecting those employees who were to fill 
the Educational Benefits Specialist GS-8, what considera¬ 
tion was given to the employees who were in GS-7’s as 
Claims Examiners and Registration Officers? 

MR. BECKER: First, I raise objection to the ques¬ 
tion under the doctrine of the Powell vs. Brannon case; 
and also the limited scope of judicial review. 

Could you repeat the question, Mr. Reporter? 

(The pending question was read by the reporter.) 

A They were all considered, Mr. Dawson; and 
8 all the Grade 8 new positions were filled from the 
ranks of those people who were Claims Examiners 
at Grade 7. 

Q What time do you recall, Mr. Sawyer, did you make 
your recommendations of those job positions? Was it 
some time prior to March 15, 1953? A Do you mean, 
Mr. Dawson, as to who was to go in on the position? ' 

Q Yes, sir. A It was some time prior to that; prob¬ 
ably a week or ten days prior to that. 

Q At that time had the new job position been allocated 
and graded as a GS-8, or was that some time later on? 

MR. BECKER: What was that question? 

MR. DAWSON: I am asking him whether the Educa¬ 
tional Benefits Specialist had been graded as GS-8 prior 
to their appointments? A I think that it had. And I 
can establish that as a matter of record. If it hadn’t 
been done, we were still permitted to move people into 
what we expected to be the new job on a detail basis. 

We had a letter from our Washington office indicating 
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to ns their proposal for the establishment of the new 
position. They gave ns a general ontline of what 

9 they expected to be in that position. They also in¬ 
dicated that that should be a Grade 8 position. 

Q At that time, however, it had not been so graded! 
A No, sir. 

Q It was just an expectation? A That is right, sir. 
That letter was in January. 

Q And in 1953? A 1953, sir. 

Q Your selections, then, were made in January, 1953 
for the job position? A No, sir. You mean the indi¬ 
viduals to go in that job? 

Q Yes. A No, sir. That was not done until the end 
of February or early March. 

Q Have you any official records to indicate when that 
was done, Mr. Sawyer? 

ME. BECKEB: I understand the question is, when 
the selection was made of who was to go into GS-8. 

ME. DAWSON: Yes. 

ME. BECKEB: O. K 

A Recommendations were made on it on Feb- 

10 ruary 5th of 1953. 

Q In making the recommendations at that time, 
did you take into consideration and make the recom¬ 
mendations predicated upon the number of retention 
points which each of the individuals had? A No, sir. 
we did not. 

Q At that time, Mr. Sawyer, had there been a re¬ 
duction in the force of the GS-7’s that were doing this 
work of Claims Examiner and Registration Officer? 

ME. BECKEB: May I ask what time you are speak¬ 
ing of? 

ME. DAWSON: Just prior, in January, 1953. 

A Not that I know of. I imagine that we could check 
that. We had constant reductions in force here; but I 
don’t recall any having taken place just prior to this. 

Q I wish you would check that Isn’t it the fact that 
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there were 36 men in Claims Examiners and Registration 
Officers GS-7’s at the time they were switched over to 
this other job of Educational Benefits Specialist? A 
Yes, sir. March 15th? There was a reduction after that, 
sir. Did you ask me if there was a reduction in January 
of 1953? ‘ 

Q Of the 36 men who were GS-7 and who were 

11 in the position of Claims Examiner and Registra¬ 
tion Officer, you selected 27 of those men to fill 

these job positions—approximately 27; is that correct? 
A Yes, sir. But I take exception to the words “You 
selected.” I did not select. 

Q The Station? A Yes, sir. 

Q That is, you with others had something to say, 
who did? A Yes, sir. 

Q The other officials of the Regional Office? A Yes, 
sir. 

Q And in making those selections, I believe you have 
already previously testified that you did not take into 
consideration the retention points that each of the 36 
had, in making the selections? A That’s correct, sir. 

Q Do you have the file of Walter Lancaster? A Yes, 
sir. 

Q Will you look at the file and tell us when he was 
first employed by the Regional Office? A July 27, 1945. 
Q What is his name on the official record? A Walter 
O. Lancaster, Jr. 

12 Q And he was employed since when? A July 
27,1945. 

Q And in what capacity at that time, Mr. Sawyer? 
A As a clerk at Grade CAF-3. 

Q Did there come a time later on when he was pro¬ 
moted to the grade of a GS-7, a Claims Examiner and 
Registration Officer? A Yes, sir. 

Q And when was he promoted to that? A Feb¬ 
ruary 15, 1946. 

Q And how long—-for what period of time—did he 
continue in that job position? A Are you concerned 
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whether it was at that same grade or at an increased 
grade? 

Q In the same grade. A In the same position and 
grade, GS-7, until November 18, 1946, when he was pro¬ 
moted to Grade 9. 

Q Did there come a time later on when he was de¬ 
moted in grade? A Yes, sir, he was demoted to Grade 
7, in the position called Claims Examiner (Registration 
Officer), October 22, 1951. 

MR. BECKER: I object to that as being ontside the 
scope of the complaint, and immaterial. 

13 Q That is October 22, 1951? A Yes, sir. 

Q Did there come a time later on when he was 
given a higher grade? A Yes, sir. He was promoted 
March 15, 1953, when he went into the position of Edu¬ 
cational Benefits Specialist, GS-8. 

Q Will yon tell ns what his retention points were on 
March 1, 1953? A (Witness figured on paper) 10-3. 

Q Assuming that yon computed that as of March 15, 
1953, what difference would there be, Mr. Sawyer? A 
A difference of only 15 days, which would not change the 
10-3, because I didn’t carry the dates over. 

Q Do you have the file of Andrew Reilly? A Andrew 
J. Reilly. 

Q Do you have the official file of Andrew J. Reilly, 
Mr. Sawyer? A Yes, sir. 

Q Will you look at that file and tell us when he was 
employed in the United States Veterans Administration? 
A January 28, 1946. 

14 Q In what capacity? A As a Registration 
Officer, Grade CAF-7. 

Q And how long did he continue in that capacity? A 
Until May 27, 1946, when he was promoted to Grade 
CAP-9. 

Q And was he thereafter demoted in grade? A Yes, 
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ME. BECKEB: Objection to all these questions as j 
being ontside of the scope and the timing of the com¬ 
plaint 

Q When was he demoted in grade? A October 22, 
1951, to Claims Examiner GS-7. j 

Q And was he one of the 36 men to whom considera¬ 
tion was given to the new job positions on March 15, j' 
1953? A Yes, sir. 

Q And was he given a grade of GS-6? A GS-8, sir. 

Q On what date? A March 15, 1953, as an Educa- j 
tional Benefits Specialist 

Q I assume that he continued in the job of GS-7 from 
Pctober 22, 1951 until March 15, 1953; is that correct? j 
A That’s correct, sir. .] 

15 Q Will you compute the number of retention i 
points that he had on March 1, 1953? A (Wit- [ 

ness figured on paper.) 17-9. 

Q Now, would the retention points be increased to j 
any extent as of March 15,1953? 

MB. BECK KB: Objection; it is too vague. What do r- 
you mean by “any extent,” Mr. Dawson? * • - ■ f 

MB. DAWSON: I asked him this: Would there be j 
any increase in his retention points as of March 15, 
1953? 

A It would change from 17-9 to 17-10. j 

Q Mr. Sawyer, were you present when these selec- i 
tions were made of these 27 men out of the 36 GS-7’s, to j 
fill this new job position of Begistration Officers? A {** 
No, sir. 

Q Have you any knowledge of the manner in which j. 
the selections were made? A Yes, sir. 

Q Will you tell us just how the selections were made? 

A In talking about it, I would prefer to speak of recom- j 
mendation for selection rather than selection, because the j 
selection is the final decision made by the Chief of the j 
Division. ’ j 

16 Q Will you tell us how recommendations were 
made, then? A Yes, sir. It was known that we 

f 

• i 

i 


'I 
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were not going to be able to have 36 people in this new 
position. We wanted to try to come np with some eval¬ 
uation as to who ont of the 36 were considered to be the 
best qualified for this new position that was being cre¬ 
ated. The matter was discussed at considerable length 
between the Chief and the Assistant Chief of the Division 
as to the procedure. 

Q Who was the Chief? A Mr. Gilchrist. 

Q And who was the Assistant Chief? A Mr. Levy; 
with the Assistant Manager of the Station, who is no 
longer living; who was Mr. A. J. Dalton; with Mr. Sotsky, 
who is Personnel Assistant; and myself. This would have 
been late in January. 

Q In January, 1953? A Yes, sir, January, 1953. 

Q Now, in making those selections, isn’t it true that 
you took a ballot as to who should be selected? A Yes, 
sir. May I explain that to you? 

Q In other words, the persons that you have just 
named, and including yourself, went over the list of the 
36 people, and then you voted? A Who should 
17 be retained—the 27 out of the 36. Now, Mr. Daw¬ 
son, I would like to take a few minutes to tell you 
how that worked. 

Q All right A The procedure that I have outlined 
to you so far was a general discussion, how best to arrive 
at an objective rating of the present Registration Officers- 
What we finally worked out was this: 

We called three supervisors, one Acting Supervisor of 
the four registration units, the Chief of the Section, and 
the Assistant Chief of the Section, which was a total of 
six people. Those six people sat in one room. Mr. 
Sotsky, from the Personnel Office, was in attendance at 
that meeting and did not do any voting. He also had 
the personnel records of all the people down there. 

Q Will you tell us at this time who actually did the 
voting? A Mr. Klinsman, Mr. Klimas, Mr. Rosenberg, 
Mr. Whitfield, Mr. Cleary and Mr. Wagner—a total of 
six people. 


r 

• . . ^ * . • ■ . . • ■ ■ 

27 A . ' V ! 

r • ,■ ' ' h- 

Q At that time, Mr. Sawyer, you knew that these job 
positions were to be abolished, or were no longer to be : 
filled in the Veterans Administration? A Yes, sir. j 

18 Q And these people whom you are - naming j" 
there were to take over the same job positions I 

that those men previously had? A No, sir. These were j 
the supervisors. When the ballots had been done, one j 
of these persons in here took over a position as Claims 
Examiner. That was after this whole affair. That was 
Mr. Wagner; and Mr. Whitfield has recently taken over [ 
one of these positions on a reduction in force. . ,1 
Q Where was the work assigned that the people'had [ 
previously been doing? A The work that they pre¬ 
viously had been doing? ; •/ ■ 

Q The work that the GShPs were doing. Who did 
that work after March 15, 1953? A I am sure that | 
some of it was taken over by the Benefits Division, and j: 
some by a new position, of Claims Examiner at Grade 4, j . . 
which was established at that time. | - 

Q In making those selections, Mr. Sawyer, you ! 
worked on the basis, on the premise that all 36 of those ! 
men were qualified for the job, and it was a matter of j 
making a personal preference? A That is correct, sir. |- 
Q In other words, as far as the records show, all of 
the 36 men and women, which included Mr. Cutting, 

19 Mrs. Maloney and Mrs. Larsen— A Mr. Fred- ]. 
erick J. Cutting, Mrs. Josephine B. Larsen, Mrs. j; 

Maybelle K. Maloney. .. , .. , . ^ '■ j * 

Q '—were all qualified for the job? A ! Yes, sir. It j . 
was so set forth in the memorandum we sent to the Divi- j 
sion. 

Q Following up along that same line, Mr. Sawyer, in j 
arranging these 36 names, of these persons,—was any con- | 
siderafion given, or any preference given in the line as r. 
to the number of retention points they had? A No, sir. ! 

Q In other words, as I understand it, you selected ! 

27 people out of the 36, without regard to the number of 

' ' ’■■■■' '■• ;r " ; 
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retention points that they had? A Mr. Dawson, that is 
not essentially true. 

Q I mean— 

ME. BECKER: I think the witness onght to be per¬ 
mitted to answer the question. 

MB. DAWSON: All right 

A (continuing) The promotion policy of this office, 
and as stated right along, has been—first consideration 
for promotion is qualifications. Second consideration is 
merit; and the third consideration is length of serv¬ 
ice. 

20 If qualifications and merit are equal on two 
people, then length of service becomes the deter¬ 
mining factor on which a promotion is made. So I can’t 
say it was not considered. 

Q But in selecting the 27 for the job positions to be 
retained, you didn’t line them up and pick 27 out of the 
36 who had the higher retention points? A We did not; 
no, sir. 

Q I am going to try to shorten this; and I am going 
to ask you now, Mr. Sawyer, do you have the record of 
the following persons who were employees of the Begional 
Office, Veterans Administration, in New York City: 

Milton Cooper? A Yes, sir. 

Q Samuel Horton? A Yes, sir. 

Q Bobert E. Hanifin, Jr.? A Yes, sir. 

Q Barney Schneider? A Yes, sir. 

Q James A. Burke? A Yes, sir. 

21 Q Herbert Jaffee? A No, it was not asked 
for in the subpoena. 

Q Mcllvaine? A No, it was not asked for in the sub¬ 
poena. 

Q David A. Geller? A Yes, sir. 

Q Howard Kratky? A Yes, sir. 

Q Aaron L Goldstein? A Yes, sir. 

Q Henry Samuels, Jr.? A Yes, sir. 

Q John H. Duryea? A Yes, sir. 


29 A 


Q Rothenberg? A No, it was not requested in the f 
subpoena. 

Q Edward G. Stephenson! A Yes, sir. 

Q Do yon have Mr. Frederick J. Cutting’s? A No, 

• I 

sir.- ». 

Q Jack Starr? A No, sir, it was not requested. 

Q Do you have Charles W. White? A Yes, sir. 

22 Q Nathan M. Zomback? A Yes, sir. 

Q Herbert Glen? A Yes, sir. 

Q Joseph A. Mauer? A Yes, sir. 

Q Antero T. Jackson? A Yes, sir. , - _ 

Q August U. Gibson, Jr.? A Yes, sir. 

Q Maybelle Maloney’s? A No, sir, it was not re¬ 
quested. 

Q Josephine B. Larsen? A No, sir, it was not re- ! 
quested. 

Q Rocco J. Bonelli? A Yes, sir. 

Q Richard J. Cleary? A Yes, sir. 

Q William Hogarty? A No, sir, it was not asked 
for. 

■> , j 

Q Do you have Martin Wagner? A No, sir, it was 
not requested. 

Q All of these persons whose names I just asked you, j 
Mr. Sawyer, were GS-7’s, Claims Examiners and j 

23 Registration Officers? A Yes, sir, they were. 

Q And they were persons from whom the selec¬ 
tions were made to retain 27 of them; is that correct? 

MR. BECKER: Just for the record, and to clarify j 
it, may I ask if, on direct examination, you would ask j 
him if these were GS-7’s as of what date? 

Q These were GS-7’s, Claims Examiners, prior to j 
March 15th, 1953. A These were part of them. 

Q But all of those that I named were Claims Exam- i 
iners from whom the selections were made? A Yes, sir. 

Q Now, I want you to go through those and put in 
the retention points that each of those I just named had, 
on March 1, 1953. A That will take a little time. 
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ME. DAWSON (addressing the witness): All right, 
take yonr time. 

ME. BECKEE: We object to that qnestion as calling 
for an immaterial answer. 

Q Now, Mr. Sawyer— A I want to be sure that I 
have those that yon wanted. So, if somebody will give 
them to me in the order yon have them, I will give yon 
the points. 

24 (At this point the witness figured on paper.) 

BY ME. DAWSON: 

i 

Q Mr. Sawyer, if yon computed the number of reten¬ 
tion points which the following persons had; and if yon 
have, as I call their names, will yon give me their reten¬ 
tion points? 

ME. BECKEE: This is as of March 1, 1953? 

ME. DAWSON: Yes. 

Q Milton Cooper? A 12-0. 

Q Samuel Horton? A 10-4. 

Q Eobert Hanifin? A 11-8. 

Q Bernard Schneider? A 10-11. 

Q James 0. Burke? A 10-5. 

Q David A. Geller. A 11-L 
Q Howard Kratky? A 10-8. 

Q Aaron L Goldstein? A 18-2. 

25 Q Henry Williams, Jr.? A 12-0. 

Q John H. Dnryea? A 12-10. 

Q Edward G. Stephenson? A 10-10. 

Q Charles W. White? A 12-1. 

Q Nathan W. Zomback? A 16-0. 

Q Herbert Glen? A 12-7. 

Q Joseph A. Mauer? A 12-2. 

Q Antero T. Jackson? A 10-10. 

Q August U. Gibson, Jr.? A 11-11. 

Q Eocco J. Bonelli? A 11-8. 

Q Eichard J. Cleary? A 17-8. 

Q Will you compute and insert in the record the re- 
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tention points as of March 1, 1953, of Frederick 

26 J. Cutting, Josephine B. Larsen, and Maybell R. 
Maloney; and also the time that each was made a 

GS-7, Claims Examiner and Registration Officer! A 
Mr. Frederick J. Cutting, 10-11; Josephine B. Larsen, 
29-11; Maybelle R. Maloney, 11-7. 

Q Mr. Sawyer, when you made the selection of the 27 
out of the 36 GS-7 employees, was consideration given to 
the information contained in the personnel folders of 
each of the 27? A If there was any question raised on 
the part of the supervisors who were considering the 
capabilities of each of the Registration Officers in turn, 
then reference was made to the personnel files. They 
were in the room where all this determination was being 
made. 

Q In other words, and as I understand your previous 
testimony in the matter of the selection of the 27 men or 
women who wiere to be retained in their job positions, it 
was done by balloting of the people who were present? 

MR. BECKER: I object to that. There was nothing 
done of the people to be retained in the positions. My 
understanding was, in answer to a former question, 

27 it was set up to siphon off people for promotion. 
Could we rephrase the question? 

Q At the time you were giving consideration as to 
who were to be retained in the particular jobs in ques¬ 
tion, was that matter done by balloting of the particular 
names, of the 36 people? A I can’t answer your ques¬ 
tion as phrased. The balloting was done on February 
5th, and on February 5th nobody knew how many people 
we were going to have in this new job. All we were try¬ 
ing to do was to make an effective and objective recom¬ 
mendation to the Chief of the Division, as to how they 
placed these individuals—who was doing a good job, an 
average job; whom they considered to be capable of 
doing a poor job in this new position. 

Q This was in February, 1953 you made these recom- 
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mendations ? A Yes, sir, February 5th, as I already 
testified. 

Q For the record, Mr. Sawyer, will you tell us again 
who was present on February 5th, 1953, when these selec¬ 
tions or recommendations were made? A Yes, sir. 

ME. BECKER: You mean the balloting, Mr. Dawson? 
ME. DAWSON: Yes. 

28 A (Continuing) Mr. Klinsman, Mr. KLimas, 
Mr. Rosenberg, Mr. Cleary, Mr. Wagner and Mr. 

Whitfield. 

Q Some of the people who were present on February 
5, 1953, at the time these selections and recommendations 
were made, were not the supervisors of all of the 36 
people involved, were they? A That is correct, sir. 

Q In other words, Mr. Cleary was present, was he? 
A Yes, sir. 

Q And he was not a supervisor of Mr. Cutting, was 
he? A No, sir. I can’t say—he may not have been. 

Q In other words, some of these supervisors didn’t 
know anything about the evaluation of the work of Mr. 
Cutting; is that right? A I can’t answer that one way 
or another. I can tell you there were four Unit Super¬ 
visors there, in addition to the Supervisor of the whole 
Section, and the Assistant Supervisor of the whole Sec¬ 
tion. 

Q And that same situation was in reference to Mrs. 
Maloney and also Mrs. Larsen? A Yes, sir. 

ME. DAWSON: I have no further questions. 

29 Cross Examination 
BY ME. BECKER: 

Q Mr. Sawyer, will you tell us first, please, what are 
retention points? A Retention points are the number 
of years of Federal service that a person has had; that 
means, working as a civilian employee of the Federal 
Government; and in addition, the time that they have 
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spent in the military service is counted as a retention 
point. 

The way it is figured, you take the number of years 
and days and months served, and add all those together 
and you come up with a total figure, which is so many 
years and so many months and so many days of Federal 
service. 

Generally, when you talk of retention points you talk . j 
of the item covering years of service only. 

Q Is it one point per year of service? A One point 
per year of service; with only one exception to the whole j 
matter, and that is that if a person has an outstanding j 
rating, they get an additional four points added to their 
retention points. j 

Q Other than the one situation in which an employee i 
would have an outstanding rating, was there any other 
thing which would change the number of retention 
30 points a person would have? A No, sir. 

Q Then retention points, in general, are a point 
per year of Government employment? A Yes, sir. 

Q (continuing) Plus 4 points per period of outstand¬ 
ing service? A Per a single year for an outstanding j 
rating. 

Q In other words, you would have to have an out¬ 
standing rating for a full year? A You would get an out¬ 
standing rating only once a year, on July 31st; and those j 
four points would be good for the following full year; and 
then it stopped. 

Q For what purpose are retention points used? A j 
Retention points are used primarily to determine, in case j 
of a reduction of force, who is the person who should go 
first in a given category of employees. 

Q In this hypothetical question, where there are two 
employees A and B, each having the same qualifications \ 
but one having 10 retention points and one having 9 re¬ 
tention points, in a reduction in force which of the two 
would be retained? A If these people axe in exactly 
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the same title position and the same grade and 

31 everything else—because you have to do that— 
then the one with 9 retention points goes first. 

Q In your direct examination you made mention of 
10-9, in reference to retention points. Would you ex¬ 
plain what that means? A The dash means so many 
months. 10-9 would mean 10 years and 9 months. 

Q I believe also you testified that on March 15, 1953 
certain persons were promoted from a GS-7 to a GS-8. 
A Yes, into what has been determined to be a new 
position. 

Q That was a new position; is that correct? A Yes. 
Q And it didn’t exist at any time prior to this organi¬ 
zation; is that right? A That is right. 

Q Did the work performed in that position differ ma¬ 
terially from the work performed in the old GS-7 ? 

ME. DAWSON: I object to that, unless he knew what 
the work was prior to that time. Otherwise he is not 
qualified to answer that question. 

Q Are you familiar with the qualifications for the 
two jobs—GS-7 and the new GS-8? A Yes, sir. 

32 Q And how are you familiar? A I had re¬ 
viewed a proposed Job Sheet, that had been sent 

up from Washington, that was to be used throughout the 
country, in this new position. 

Q So that these new positions were to be established 
throughout the country, and not just in this Regional 
Office? A That is right 

Q Again, did the proposed work that was to be done 
in the new position differ materially from the work that 
was being done in the old position? 

ME. DAWSON: I object to that, unless he shows he 
is properly qualified in regard to the nature of the work. 
A I have it here, on the proposed job position, that 
calls for a certain amount of time on an Compliance Sur¬ 
vey. 

Q That was not required on the old GS-7’s? A No, 
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Q I am not dear on this point: The new jobs, GS-8, I 
were filled March 15, 1953; is that correct? A Yes, sir. 

Q On that date, were they so labeled, as a 

33 GS-8 job? A Yes, sir. 

Q Do yon know when that decision to make 
them GS-8 jobs was reached? A I do not, but I can 
find out,, very easily. (Witness looked through records 
before him.) No, I don’t think I have that figure right j 
here, sir. 

Q I believe you also stated that on or about February 
the 5th, 1953, a recommendation was made as to per- ] 
sonnel to fill the new jobs? A It is not quite it, sir. 
As of that time, on that date, a recommendation was 
made to the Chief of the V.E.NJS. Division, placing these 
people in a—giving them an evaluation, a numerical evalu¬ 
ation, to indicate that in their opinion they thought the 
following people were best qualified for this new job; cer¬ 
tain others, so-so; and certain others were the poorest 
qualified for the new position. That went to the Chief of 
the Division merely as a recommendation. 

Q And who ultimately decided the personnel who 
were promoted to the new jobs? A The Chief of the 
VJR.N.E. Division. 

Q Did I understand you to say that all of the old 
GS-7’s, Claims Examiner jobs, were divided up 

34 into groups or units or sections? A Yes. 

Q What was the proper name for that? A 
Well, it was a unit. There were four units, a certain 
number of Registration Officers in each one. 

Q And over each unit there was a supervisor; is that 
correct? A Yes, sir. 

Q Therefore, when you speak of the six men who did 
the initial spade work of reviewing the personnel, when 
you refer to three supervisors and one acting supervisor, 
you were referring to the heads of the four units; is that 
correct? A Yes, sir. 

Q And other than those four units, were there any 
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other units in that section! A No, sir, there were no 
other units. 

Q You also stated, I believe, that it was your belief 
that the work that had formerly been done by the 
GS-7’s—that is the old job— A Yes, sir. 

Q —was, after March 15, 1953, done some by Claims 
Examiners GS-4 and some by GS-8’s! A Yes, sir. 

35 Q When you refer to GS-8, were you referring 
to the new job! A I was referring to the new 

job, the Educational Benefits Specialist position,—GS-8. 

Q And in that new job, was other work done, other 
than work done in the old GS-7! A Yes, sir. There 
was other work, called Compliance Work. That was esti¬ 
mated to take about 40 percent of the person’s time. 

Q Mr. Sawyer, you were asked to bring with you a 
record of the 24 persons, and I believe that you were 
asked questions on each of the 24. 

Are you able to tell us from the records if all of those 
people whose records were sought by the subpoena served 
on you, were promoted to the new job of GS-8 on March 
15, 1953! A (Witness looked through papers handed to 
him by Mr. Becker.) 

Without taking time to check each individual file, I 
think all were promoted, except two. 

Q Which two!- A Bichard Cleary and Bert Rosen¬ 
berg. 

Q Now, then, other than the 22 persons named 

36 in the subpoena served on you, was anyone else 
promoted to the new job of GS-8! A Yes, there 

were 27 people promoted—there were 26 people pro¬ 
moted. 

Q To your knowledge, Mr. Sawyer, did there come a 
time when the plaintiffs in this case fell victims of a re¬ 
duction in force! A Yes, sir. 

Q And they now hold the position of GS-4; is that 
correct! A Yes, sir. 

Q The position from which they were reduced is GS-7! 
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A Yes, when the position was abolished, on March 20, 
1953. 

Q What was the name of the position they held as 
GS-7? A Registration Officer, and also sometimes re¬ 
ferred to as Claims Examiner (Registration Officer) GS-7. 

Q Since that time, March 15, 1953, has anyone held 
that rank? A No, sir. 

Q On what date was it that they were reduced? 

37 A They were given a notice effective March 20. 
They were reduced effective April 20, 1953. 

Q I didn’t understand, “Given a notice.” Did I un¬ 
derstand you that they received a letter dated Ma r ch 20, 
1953? A Yes, a 30-day notice indicating to them that 
their position will be abolished effective on such and such 
a date. 

Q Reduction in Government employees, including in 
the Veterans Administration, are controlled by the regu¬ 
lations of the Civil Service Commission? A Yes, sir. 

Q Do you know when those regulations were complied 
with? 

MR. DAWSON: I object to that as calling for a con¬ 
clusion of the witness and as being a question of law and 
not of fact; and that it has not been shown he is qualified 
to answer the question. 

Furthermore, it is a question of law to be determined 
by the Court and not by the witness. 

MR. BECKER (addressing the witness): You may 
answer it 

A I don’t think anything has been violated on this; 
and there has already been one hearing by the Civil 

38 Service Commission on it, at which I was present 

MR. BECKER: I have no further questions. 

Redirect Examination 
BY MR. DAWSON: ' 

Q Mr. Sawyer, at the time this job position was 
created which eventually became a GS-8, had it been rated 
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and so graded by the Civil Service Commission prior to 
that time? A Before we put the people in on March 15, 
it had. We wonld have no authority to pnt people in 
otherwise. 

Q At the time yon made your recommendation -in 
February, it had not been so graded by them? A That 
is correct 

Q Lets get that dear in the record, then. 

In February, when you made this recommendation, and 
in February, 1953 when you made this recommendation 
for the retention of 27 out of the 36 employees, you 
didn’t know at that time what the grade would be in the 
new position? A Not absolutely. 

MR. DAWSON: I have no further questions. 

Recross Examination 
BY MR. BECKER: 

MR. BECKER: Let us go back to those two questions. 
Mr. Reporter, would you please read the last two 
39 questions asked by Mr. Dawson, one at a time? 

(The last two questions in the redirect examina¬ 
tion by Mr. Dawson, and the answers thereto were read 
by the reporter.) 

BY MR. BECKER: 

Q Refreshing your recollection by having those ques¬ 
tions reread to you, sir, was it you that made the recom¬ 
mendation—you personally? A As to what the grade 
of the position should be? 

Q As to what was referred to in Mr. Dawson’s ques¬ 
tion. I believe he stated, at the time you made the rec¬ 
ommendation, was that grade set up? A I did not make 
any recommendation of these people. 

Q By whom was a recommendation made? A Are 
you talking about a recommendation for the grade or po¬ 
sition, or a recommendation to move people into the posi¬ 
tion? 

MR. BECKER (addressing the reporter): Reread Mr. 
Dawson’s question again, please. 
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* (The reporter read the record as requested.) 

A (continuing) It had not been created prior to Feb¬ 
ruary 5th. We had a pretty good idea as to what 

40 the grade was going to be. But your question is, 
had it been created? 

Q My question is, when the word “you” was used 
there, to whom did that “you” refer, as making the rec¬ 
ommendation? 

MB. DAWSON: If counsel will permit me, I will 
clarify the question. 

When I said, “you,” I meant the recommendations of 
your meeting there on February 5, 1953; not “you” per¬ 
sonally, but all of you together; when you made that rec¬ 
ommendation as to the 27 people to be retained in that 
new job position. 

A As of that date, we did not know definitely what 
the grade of the position was going to be, because the 
grade of the position had to be put on in our 'Washing¬ 
ton office. 

We had a pretty good idea of what the grade was to 
be, because we had a letter from them which spoke about 
that new position and said it had been classified by the 
Civil Service Commission “on the basis of all information 
available at this time, the position of Educational Bene¬ 
fits Representative has been classified as Educational Ben¬ 
efits Specialist, GS-301-8, by the Classification 

41 Service. It is planned to request the Civil Service 
Commission to audit this position.” 

Q At the time this board of six people sat down to 
review the other people, did they review all of the GS-7 
Claims people? A Yes, sir. 

Q And at that time had they any information as to 
the number of new jobs that were to be made? A No, 
sir, none whatsoever. 

Q At that time, did they have any information that 
there were to be a number of new jobs of some kind? 
A Yes, because they had this letter. This letter had 
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and so graded by the Civil Service Commission prior to 
that time? A Before we pnt the people in on March 15, 
it had. We would have no authority to put people in 
otherwise. 

Q At the time you made your recommendation -in 
February, it had not been so graded by them? A That 
is correct. 

Q Let’s get that dear in the record, then. 

lii February, when you made this recommendation, and 
in February, 1953 when you made this recommendation 
for the retention of 27 out of the 36 employees, you 
didn’t know at that time what the grade would be in the 
new position? A Not absolutely. 

ME. DAWSON: I have no further questions. 

Recross Examination 
BY ME. BECKEB: 

ME. BECKEE: Let us go back to those two questions. 
Mr. Eeporter, would you please read the last two 
39 questions asked by Mr. Dawson, one at a time? 

(The last two questions in the redirect examina¬ 
tion by Mr. Dawson, and the answers thereto were read 
by the reporter.) 

BY ME. BECKEE: 

Q Eefreshing your recollection by having those ques¬ 
tions reread to you, sir, was it you that made the recom¬ 
mendation—you personally? A As to what the grade 
of the position should be? 

Q As to what was referred to in Mr. Dawson’s ques¬ 
tion. I believe he stated, at the time you made the rec¬ 
ommendation, was that grade set up? A I did not make 
any recommendation of these people. 

Q By whom was a recommendation made? A Are 
you talking about a recommendation for the grade or po¬ 
sition, or a recommendation to move people into the posi¬ 
tion? 

ME. BECKEE (addressing the reporter): Eeread Mr. 
Dawson’s question again, please. 


39 A 


(The reporter read the record as requested.) 

A (continuing) It had not been created prior to Feb¬ 
ruary 5th. We had a pretty good idea as to what 

40 the grade was going to be. But your question is, 
had it been created? 

Q My question is, when the word “you” was used 
there, to whom did that “yon” refer, as making the rec¬ 
ommendation? 

MR. DAWSON: If counsel will permit me, I will 
clarify the question. 

When I said, “you,” I meant the recommendations of 
your meeting there on February 5, 1953; not “you” per¬ 
sonally, but all of you together; when you made that rec¬ 
ommendation as to the 27 people to be retained in that 
new job position. 

A As of that date, we did not know definitely what 
the grade of the position was going to be, because the 
grade of the position had to be put on in our 'Washing¬ 
ton office. 

We had a pretty good idea of what the grade was to 
be, because we had a letter from them which spoke about 
that new position and said it had been classified by the 
Civil Service Commission “on the basis of all information 
available at this time, the position of Educational Bene¬ 
fits Representative has been classified as Educational Ben¬ 
efits Specialist, GS-301-S, by the Classification 

41 Service. It is planned to Teqnest the Civil Service 
Commission to audit this position.” 

Q At the time this board of six people sat down to 
review the other people, did they review all of the GS-7 
Claims people? A Yes, sir. 

Q And at that time had they any information as to 
the number of new jobs that were to be made? A No, 
sir, none whatsoever. 

Q At that time, did they have any information that 
there were to be a number of new jobs of some Mud? 
A Yes, because they had this letter. This letter had 
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been made available to them. This letter was dated Jan¬ 
uary 16th. 

Q Did that board make any, as Mr. Dawson refers to¬ 
day, “Recommendation for retention”! A No, sir, they 
made no recommendation for retention. 

Q As a matter of fact— A '(continuing) They made 
no recommendation at alL 

Q And, as a matter of fact, there was no retention in 
the GS-7 jobs, was there! A No. 

Q The GS-7 jobs were abolished, were they not, 

42 and that left a void! A May I say that the posi¬ 
tions were not abolished until the 20th day of 

March. 

Q As a matter of fact, they were not actually abol¬ 
ished until 30 days after that date! A That is correct. 

Q And the notice went out on the 20th of March! A 
Yes, the notice went out on the 20th of March. 

BY MR. DAWSON: 

Q But it was not at that time that they contemplated 
abolishing those jobs! A I am sure. It is in that letter. 

Q And then on February 5, 1953, when your board 
made these selections, you didn’t know at that time 
whether it was going to be a promotion in grade or not, 
did yon! A We had a pretty good idea it was going to 
be, from that letter. 

Q But you had no positive word as to that! A No, 
we did not. 

BY MR. BECKER: 

Q Was every GS-7 Claims person given a rating by 
that board of six! A Yes, sir. 

MR. BECKER: That is all. 

43 BY MR. DAWSON: 

Q And all of the 36 people who were considered 
had efficiency ratings of satisfactory or better! A Yes, 
sir. 

Q And that includes the plaintiffs in this action! A 
Yes, sir. 


/s/ Frank A Sawyer 
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Subscribed and sworn to before me this 
of 1954. 
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44 Martin Wagner 

i 

a witness named in the annexed notice, being of lawful 
age, and being first duly sworn in the above cause, testi¬ 
fied on his oath as follows: 

! 

. I 

Direct Examination 

BY ME. DAWSON: j 

Q What is your full name? A Martin Wagner. 

Q What is your occupation, Mr. Wagner? A Educa¬ 
tional Benefits Eepresentative, Veterans Administration. 

Q In the New York Regional Office? A In the New 
York Regional Office. 

Q How long have you been so employed in the New 
York Regional Office? A In that capacity, since approx¬ 
imately March or April of 1953. 

Q And at one time were you a supervisor over a group 
of employees, GS-7’s, who were Claims Examiners and 
Registration officers? A Yes, sir. 

Q Over what period of time were you supervisor over 
them? A Approximately six or seven years pre- 

45 ceding the date I have just mentioned I served in 
the capacity of supervisor. 

Q Some time prior to March 15, 1953, how far back 
of that had you been a supervisor? A About six or 
seven years. 

Q Six or seven years? A That’s right. 

Q During that period of time did you have under 
your supervision and direction, Frederick J. Cutting, Mrs. 
Maloney and Mrs. Larsen, the plaintiffs in this case? 

A I recall at one time Mrs. Maloney and Mrs. Larsen, 
but I am not certain as to Mr. Cutting. 



I 

I 

i 
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been made available to them. This letter was dated Jan¬ 
uary 16th. 

Q Did that board make any, as Mr. Dawson refers to¬ 
day, “Recommendation for retention”? A No, sir, they 
made no recommendation for retention. 

Q As a matter of fact— A (continuing) They made 
no recommendation at all. 

Q And, as a matter of fact, there was no retention in 
the GS-7 jobs, was there? A No. 

Q The GS-7 jobs were abolished, were they not, 

42 and that left a void? A May I say that the posi¬ 
tions were not abolished until the 20th day of 

March. 

Q As a matter of fact, they were not actually abol¬ 
ished until 30 days after that date? A That is correct. 

Q And the notice went out on the 20th of March? A 
Yes, the notice went out on the 20th of March. 

BY MB. DAWSON: 

Q But it was not at that time that they contemplated 
abolishing those jobs? A I am sure. It is in that letter. 

Q And then on February 5, 1953, when your board 
made these selections, you didn’t know at that time 
whether it was going to be a promotion in grade or not, 
did you? A We had a pretty good idea it was going to 
be, from that letter. 

Q But you had no positive word as to that? A No, 
we did not. 

BY MR. BECKER: 

Q Was every GS-7 Claims person given a rating by 
that board of six? A Yes, sir. 

MR. BECKER: That is all. 

43 BY MR. DAWSON: 

Q And all of the 36 people who were considered 
had efficiency ratings of satisfactory or better? A Yes, 
sir. 

Q And that includes the plaintiffs in this action? A 
Yes, sir. 


/s/ Frank A Sawyer 
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Subscribed and sworn to before me this day 

of 1954. 


44 Martin Wagner 

a witness named in the annexed notice, being of lawful 
age, and being first duly sworn in the above cause, testi¬ 
fied on his oath as follows: 

Direct Examination 
BY MB. DAWSON: 

Q What is your full name? A Martin Wagner. 

Q What is your occupation, Mr. Wagner? A Educa¬ 
tional Benefits Bepresentative, Veterans Administration. 

Q In the New York Begional Office? A In the New 
York Begional Office. 

Q How long have you been so employed in the New 
York Begional Office? A In that capacity, since approx¬ 
imately March or April of 1953. 

Q And at one time were you a supervisor over a group 
of employees, GrS-7’s, who were Claims Examiners and 
Begistration officers? A Yes, sir. 

Q Over what period of time were you supervisor over 
them? A Approximately six or seven years pre- 

45 ceding the date I have just mentioned I served in 
the capacity of supervisor. 

Q Some time prior to March 15, 1953, how far back 
of that had you been a supervisor? A About six or 
seven years. 

Q Six or seven years? A That’s right. 

Q During that period of time did you have under 
your supervision and direction, Frederick J. Cutting, Mrs. 
Maloney and Mrs. Larsen, the plaintiffs in this case? 
A I recall at one time Mrs. Maloney and Mrs. Larsen, 
but I am not certain as to Mr. Cutting. 
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MS. BECKER: Off the record. 

(Discussion off the record.) 

MS. BECKER: I object to that, as being outside the 
scope and the time of the complaint 

Q Were you familiar with the duties of a GS-7, Claims 
Examiner and Segistration Officer? A Yes, sir. 

Q And it was the same kind of work that the plaintiffs 
Mrs. Maloney, Mrs. Larsen and Mr. Cutting were 

46 doing? A Yes, sir. 

MB. BECKER: I object He said he didn’t 
know Mr. Cutting. 

Q During that period of time was the work which was 
performed by each of the GS-7 r s, whether they were under 
your supervision or not, was it the same type of work 
that was being done by all of the GS-7’s who were Claims 
Examiners and Registration Officers? A Yes, sir. 

MB. BECKER: Objection—no foundation. 

Q Were you present at a meeting at which Mr. Sawyer 
and others were present, on February 5, 1953, when cer¬ 
tain selections were made for what was supposed to be a 
job position to take over the grades of GS-7’s who were 
Claims Examiners and Registration Officers? 

MB. BECKER: I don’t object to a little leading ques¬ 
tion; but don’t grab around by the nape of the neck. 

Q (continuing) Were you present at that meeting? 
A I was present at a meeting at the time indicated. I 
don’t recall whether Mr. Sawyer was there throughout the 
meeting or not, but I do recall that personnel was repre¬ 
sented at that meeting. 

47 Q Do you recall the manner in which they made 
the selections of the 27 people who were to be re¬ 
tained out of the 36 who were GS-7’s ? A Yes, sir, I do. 

Q Can you tell us in your own language, and as 
briefly as possible, how that selection was made ? A That 
selection was made, in my opinion, by so-called secret vote 
or secret ballot 
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ME. BECKEE: I object to the opinion. The question 
was “Will yon tell ns how it was done?” 

Q Tell ns what yon saw and observed there, Mr. Wag¬ 
ner. A We were given a procedure to follow. The pro¬ 
cedure, as far as I can remember, consisted of a certain 
number of elements that were descriptive of efficiency, 
merit, and so forth; which we were to be guided by in 
more or less indicating our thoughts as to whether, one 
by one, all of these registration officers were either su¬ 
perior, adequate or inadequate in these newly-formed po¬ 
sitions. 

Q And what was the purpose of the new position, if 
you know, to your knowledge? A Well, at that time the 
• new position was not in effect. However, we had 
48 been given the scope and the description in detail 
of the position, which comprised 50 per cent in 
field visits to institutions of various kinds, with reference 
to the training of veterans therein, under the Bill. 

That presumably indicated the position as a new one, 
because the other 50 percent of the position was practi¬ 
cally the same type of work that was being done by the 
Eegistration Officers. 

Q Then, was there any difference between that and the 
work these people had previously been doing? A Fifty 
percent was new, so to speak, in that the Eegistration 
Officers were assigned field visits to various organiza¬ 
tions, institutions that were approved for training under 
the Bill 

The other 50 percent was practically the same. 

Q Did there come a time, Mr. Wagner, when you par¬ 
ticipated in those so-called field investigations? A Sub¬ 
sequent to that meeting, yes, sir. 

Q Was the work that you did in that connection of any 
different character, other than the work that had been 
previously performed by the G-S-7’s? A Yes, sir, for 
this reason: because the Eegistration Officer normally 
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maintained a desk job. He wasn’t called upon to go out 
in the field at all- 

49 Part of his duties, in so far as— 

Q What was the difference between the work, if 
you know, of your own knowledge? 

ME. BECKEE: Let the witness finish his answer. 

Q Go ahead. A (continuing) The difference was 
merely contacting these institutions and establishments 
and reviewing their records with respect to the certifica¬ 
tions that were submitted by such institutions concerning 
the veterans in training. 

Q And that work had been done previously, before, by 
correspondence; was it? A It had been done by corre¬ 
spondence, by telephone, by the Eegistration Officers. 

Q And the difference, then, was the personal contacts 
they had? Were they trying to obtain the same informa¬ 
tion they had obtained by telephone and by writing let¬ 
ters? A Overall, yes, sir. 

Q Then was the only difference the personal contact? 
They had been doing the same type of work before, and it 
was just a personal contact. A The difference lies in 
being out in the field, coming in contact with the 

50 institution heads that were training veterans. 

Q But they had previously gotten that same in¬ 
formation by telephone and by writing? A Overall, I 
would say yes; but specifically there are definite specific 
information that must be obtained from these establish¬ 
ments when you go out in the field, and in doing the posi¬ 
tion at a desk. You may cover these various points over 
a period of time. 

Q Were the same queries made by personal contact 
that had previously been made by telephone and letter, 
would you say? A To a great extent. 

Q That was the only difference, then, between the two 
job positions? 

MB. BECKEE: I think the question has already been 
answered, Mr. Dawson, each way. I object to the ques- 
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tion as being repetitions. I think it has been answered. 

MR. DAWSON: Let him answer it again, then, please. 

MR BECKER: Will yon have the reporter repeat 
the question? 

(Two preceding questions were read by the re- 

51 porter.) 

A Again, I would say to a great extent, over 
a period of time, a registration officer would find it neces¬ 
sary to correspond with an institution, concerning various 
points of a veteran’s training. And functionally that was 
the object of going out in the field, with specific questions 
relating to the veteran’s training. 

Q Now, Mr. Wagner— A (continuing) May I just 
add one thing to that? Any variation between or dis¬ 
tinction between the desk job or the field job is that you 
actually go over the records of institutions or facility in 
obtaining such information. 

Q It was more of a verification of their records, then; 
was it? A That is right, sir. 

Q Now, Mr. Wagner, let us go back to this meeting of 
February 5, 1953; and I am going to ask you how was it 
finally determined by the people who were present at that 
meeting, who would be selected to be the 27 employees? 
A In the final, it was determined from the number of 
votes that indicated “adequate” or “inadequate.” 

Q In other words, did each person present at the meet¬ 
ing vote for some particular person? A Yes, sir. 

52 Q Was that open or secret voting? A The 
voting itself—the voting itself consisted of each 

supervisor or official person at the time being given a 
small slip of paper and on it were the three elements— 
superior, adequate or inadequate—and each one in turn 
was supposed to check either one of those. 

Q Was any consideration given at that time to the 
retention points which each employee had? A No, sir. 

Q Was that matter even discussed at the meeting, if 
you remember? A No, sir. It didn’t come into play. It. 
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was strictly based on the various elements we were given 
as a guide, as to whether or not the person involved at 
the time in question, the Registration Officer, could be 
deemed superior, adequate or inadequate. 

Q At the time of the meeting, February 5, 1953, when 
the selections weTe made, was there any information as to 
what the new job positions would be? A Well, it was 
indeterminate at that time, but it was certain that it 
would 'be either an 8 or a 9, I believe. That is as far as 
my memory serves me. We knew it would be a little 
better than what we had. 

53 Q But you had no official information at that 
time? A I am not too certain whether at that 

particular time we had, or not But, of course, that was 
common knowledge that they were supposed to be up¬ 
graded on the basis of the new position. 

Q On this ballot, Mr. Wagner, did each of the people 
announce who they were voting for, or were the names 
put on the slips? A There was no inserting. The names 
appeared on the slip that was given to each official or 
supervisor doing the grading at this time. 

Each slip was the same. Everyone present had a' copy 
of that slip, and on it all he had to do was just to make a 
check and turn it in. And then the correct procedure at 
that time was to indicate by 1, 2, or 3, whether superior, 
adequate or inadequate. 

Q And they were the names of the persons whom they 
voted for? A That was already on the slip. 

Q And then they selected from those names whom they 
were recommending? 

MR. BECKER: By “they,” whom do you mean? 

MR. DAWSON: Well, the Board that was there. 

MR. BECKER: The six men? 

54 MR. DAWSON: The six men who were there, 
who made the recommendations. A The recom¬ 
mendations were made on the slip itself, by each one in¬ 
dicating 1, 2, or 3, without signature or anything. 
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Then personnel, in the presence of these officials, ♦Jounted 
the votes, so to speak—so many ones, so many twos and 
so many threes; and that is how it was done. 

Q In other words, the selections were made by ballot¬ 
ing; is that correct! A That is right 

MR. DAWSON: I think that is all foT Mr. Wagner. 

Cross Examination 
BY MR. BECKER: 

Q Mr. Wagner, I think there has been a rather loose 
nse of the word “selection” and I wonld like to clear this 
matter up. 

At this meeting, in February of 1953, is it not true that 
there were present in the meeting, participating in the 
meeting, three section heads and one acting section head! 
A Yes, sir. 

Q That wonld be the head man in all of the four units, 
I believe we called them up to the present time, of 

55 Claims personnel! A That is right. 

Q And there were also present the Chief of the 
whole section and his assistant! A Yes, sir. 

Q So that the total number of persons participating 
were six people! A Six persons active, and there was 
one personnel man who was there more or less specifically, 
as he put it, to guide us in procedure and answer any 
questions as to procedure. 

Q At the time of that meeting, how many Claims Ex¬ 
aminers GrS-7 were there in this office! A Approxi¬ 
mately 27, I think. 

Q Would it not be correct, refreshing your recollec¬ 
tion, to say there were about 36! A Oh, yes, you are 
right. I am sorry. 36, I think. It dwindled down to 27 
after—something like that. 

Q Were the records and ratings of all 36 examined by 
this board of six! A No, they were not, sir. 

Q How many of the 36 were examined by the board! 
A When you talk of records— 

56 Q I am perhaps beclouding the issue myself. 
Let us start over again. 
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There were 36 GS-7’s, Claims Examiner, in that office 
at that time? A Yes, sir. 

Q What did this 'board of six examine? A Well, we 
each had what you might call a Poop. For better lan¬ 
guage, it was a guidance sheet, illustrating the elements 
that we were to apply to the efficiency of each one in 
question. 

Q Let me interrupt there a minute and ask, were the 
elements that you were to consider, the qualifications for 
the job, the merits of the person, and his length of serv¬ 
ice? A I don’t recall length of service there. It may 
have been there, but I don’t recall it. 

Q Were the other two there? A Yes. Well, they 
were descriptive. There was descriptive matter of the 
qualifications required for the new position. 

Q And was the purpose of this board to rate all of the 
G-S-7 Claims Examiners? A Yes, sir. 

Q (continuing) In the light of the qualifications 
57 of the new position? A Yes, sir. 

Q And you rated them all—one by one, down 
the line? A Yes, sir. 

Q This was not a board to determine who was to be 
released in the reduction of the force, was it? 

ME. BECKER: That is calling for an opinion, a con¬ 
clusion of the witness. I object to that. 

Q (continuing) You can answer. A Well, we were 
not to make that type of a selection. We were only to 
indicate the qualifications we thought each registration 
officer had, for the new position, in so far as indicating 1, 
2, and 3. And the final— 

Q That board actually had no authority to promote 
anyone or to reduce anyone, did it? A No, sir. 

MR. BECKER: I object to that as calling for a con¬ 
clusion and opinion of the witness on a question of law 
and not of fact. 

Q The board was an advisory board, was it not? A 
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Well, it was a board set up for the purpose of rating 
these people. 

58 Q Did the six members of that board at any 
time select 27 people, or any number, give or take 

one -or two, as being the people most qualified for the new 
GS-8 jobs? A Well, they didn’t actually do the select¬ 
ing; no, sir. 

Q Am I correct in saying that after the board had 
rated all of the GS-7’s, that that ended the task of the 
board—that was presented to someone higher up. A 
Well, that ended their duty right there, but there ensued 
further—the actual selection of the votes, the pieces of 
paper that sustained the votes. And they were separated 
and segregated accordingly; and it was known at that 
time just how many people voted “adequate,” “superior,” 
or “inadequate,” of each one. 

Q And then it was a little later on that what the 
board of six did, ultimately, was to come up with a list of 
the ratings of the 36 people? A Yes, sir. 

Q Of those who would be most qualified for the new 
position—on one list? A Yes, sir. 

Q After drawing up the list, then the board had 

59 completed its mission? A Yes, sir. 

MR. BECKER: I have no further questions. 

Redirect Examination 
BY MR. DAWSON: 

Q Mr. Wagner, at the time you had this meeting on 
February 5, 1953, it was then known that the 36 GS-7’s— 
the jobs were to be abolished, and that only 27 of them 
were to be retained? A I think it was, sir. Well, I 
don’t recall the exact numbers. It was known that— 

Q That a number of them would be reduced? A Yes, 
sir. 

Q Now, you said something about this board, on Feb¬ 
ruary 5th, made the recommendations. Do you know of 
your own knowledge whether or not the persons whom the 


50 A 


board recommended that day were the ones who went into 
that job position I 

MR BECKER: I object to that. I don’t think he said 
that they recommended anybody for positions. He said 
they rated all the 36 people they had. 

Q Yon can answer my question. A No, I don’t know 
it of my own knowledge. 

Q Was it announced at the meeting which ones 

60 of the 36 people had the higher recommendations? 
A It wasn’t announced. We were aware of it, sir, 

in so far as being present when the personnel man had 
segregated the slips accordingly, and had given to the 
recorder there at that time. There was no official re¬ 
corder. It was one of the men there, assigned to just put 
the names, and how many ones, twos and threes he got. 

Q And in your cross-examination, did I understand 
you to say that the personnel records of these 36 people— 
that is, their files, their previous records they had—what¬ 
ever recommendation is was, and so on and so forth, that 
were contained in their personnel files were not available, 
for the purpose of permitting the people to vote and to 
ascertain whom they should vote for? A I am not too 
sure. I do recall there were records there, but I don’t 
recall going over any. 

Q Wasn’t most of the voting at that time done on the 
memory of the people who were present? A It was 
done partly on that basis; and each and everyone was 
free to ask of each supervisor who was present who at 
one time or another had the person in question under his 
jurisdiction. 

61 Q And those people were then voting on people 
some of whom they never supervised; isn’t that 

right? A That is possible. 

Q In other words, they were basing their qualifica¬ 
tions—they were assessing the qualifications of someone 
that they had never had under their supervision? 
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ME. BECKER: I object to that whole line of ques¬ 
tioning, because Mr. Wagner is not able to state what 
someone else was basing his reason on. 

ME. DAWSON: I will ask it of him himself. 

Q Did you have occasion to guess in voting on some¬ 
one’s qualifications? A If you ask, did I rate anyone 
who was not under my supervision, I will say, yes; be¬ 
cause I don’t think any one supervisor—it may have been 
possible with one or more of the supervisors—at one time 
had each and everyone of them under his supervision. I 
don’t know about the others. 

Here is an example: I have never had Mr. Cutting 
under my supervision. 

Q And then you did vote on his qualifications; isn’t 
that right? A Yes, sir. 

Q Had you had Mrs. Maloney under your su- 
62 pervision? A Yes, at one time. 

Q Had you had Mrs. Larsen under your super¬ 
vision? A Yes, sir. 

MR. DAWSON: I think that will be alL 

Recross Examination 
BY MR. BECKER: 

Q Mr. Dawson used this phrase: Did you six mem¬ 
bers of the board, and did you personally rely on your 
memory of these people? i 

And I believe you answered yes, that your memory of 
what was going on was what you did. 

Would it not be more accurate to say that, in rating 
these people, rather than using your memory, you rated 
them upon your personal knowledge, having been a super¬ 
visor of them? A Yes. I think I explained that before, 
to begin with. 

Mr. Dawson here asked me, did I as well as others, have 
each and every one being rated, under personal super¬ 
vision. I said, no. It is my opinion that the method of 
rating a person whom a supervisor did not have under 
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his supervision was, you might say—was done by asking 
questions of the supervisor who did have him under his 
supervision. 

63 Q And you did have immediate knowledge of 
someone, even though you did not have him under 

you? A Yes, generally. 

MB. DAWSON: I object to that—arguing with a wit¬ 
ness. 

Q I believe you said you had a Poop sheet, containing 
the names of the individuals? A No. When I said 
“Poop sheet,” I had reference to the descriptive matter 
that guided us with the procedure, as to the elements 
that we were to rate them on. 

Q What is your official title now? A Educational 
Benefits Representative. That is a GS-8. 

Q Are you the same 'Martin Wagner who has filed a 
suit against the same defendants as there are in this 
case, the suit arising out of the same circumstances—ap¬ 
proximately the same circumstances, at the same time? 
A I have a suit pending, but I believe the circumstances 
may be a little bit different. 

Q Your suit has as defendants Harvey V. Higley, 
Philip Young, George Moore, Frederick Lawton, and 
Henry Longfellow? A I couldn’t say yes or no. I know 
I remember Mr. Higley. I remember the head of 

64 the Civil Service, Philip Young. Yes. 

MR. BECKER: That is alL 
MR. DAWSON: It is stipulated by and between coun¬ 
sel for the respective parties, that the Notary, in com¬ 
pleting the deposition and making the Certificate thereto, 
may, in lieu of the original notice, attach a true copy of 
the Notice to Take Depositions. 

/s/ Martin Wagner 

Subscribed and sworn to before me this 12th day of 
October 1954. 

(S EA L) /s/ Michael Arond 
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MICHAEL ABOND 
Notary Public, State of New York 
No. 24-5107750 
Qualified in Kings County 
Cert, filed with Kings & N. Y. Co. Clks. 
Commission Expires March 30, 1956 

65 Notarial Certificate 
State of New York ) 

County of New York ) 

I, Michael Arond, a Notary Public duly commissioned 
and qualified in the State of New York, do hereby certify 
that, pursuant to the Notice, copy of which is hereto an¬ 
nexed, there came before me on the 30th day of Septem¬ 
ber, 1954, at 9:30 o’clock A. M., at 252 Seventh Avenue, 
City, County and State of New York, the following named 
persons, to wit, Frank A. Sawyer and Martin Wagner, 
who were by me duly sworn to testify to the truth and 
nothing but the truth of their knowledge touching and 
concerning the matters in controversy in this cause; that 
they were thereupon carefully examined upon their oaths 
and their examinations reduced to writing under my su¬ 
pervision; that the deposition is a true record of the tes¬ 
timony given by the witnesses; and that the said witnesses 
read the same and subscribed their names thereto. 

I further certify that I am neither attorney or counsel 
for, nor related to or employed by any of the parties to 
the action in which these depositions are taken, and, fur¬ 
ther, that I am not a relative or employee of any attor- 
toraey or counsel employed by the parties hereto, 

66 or financially interested in the action. 

In witness whereof, I have hereunto set my hand 
and affixed my Notarial Seal this 13th day of October, 
1954. 

/s/ Michael Arond 

(SEAL) Notary Public 

My commission expires March 30, 1956. 
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MICHAEL AROND 

Notary Public, State of New York 
No. 24-5107750 
Qualified in Kings County 
Cert, filed with Kings & N. Y. Co. Clks. 

Commission Expires March 30,1956 

15 Filed Apr 21 1955 Harry M. Hull, Clerk 

• • • • 

Plaintiffs’ Motion for a Summary Judgment 

Comes now the plaintiffs in the above entitled cause 
and moves the Court for a summary judgment in favor 
of each plaintiff in accordance with the prayer of the 
complaint. 

This motion is based upon the verified complaint filed 
herein, and the depositions Frank A. Sawyer and Martin 
Wagner of record taken on behalf of the plaintiffs and 
upon the grounds that there is no genuine issue of fact 
involved in this case, and that the plaintiffs are entitled 
to a judgment as a matter of law. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the Plaintiffs, 
1012-14th Street, N. W., 
Washington 5, D. C. 

Certificate of Service 

I hereby certify that service of the within and fore¬ 
going motion together with points and authorities in sup¬ 
port thereof was made upon Hon. Leo A. Rover, United 
States Attorney for the District of Columbia, Attorney 
for the said defendant, by enclosing a true copy of said 
motion, and points and authorities in an envelope ad- 


dressed to said Leo A. Rover, United States Attorney, 
Courthouse, Washington, D. C., postage prepaid, and de¬ 
positing in the United States mails at Washington, D. C. 
on April 20th, 1955. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the Plaintiffs. 

16 Filed Oct 25 1954 Harry M. Hull, Clerk 

• • • • 

Order Denying Motion to Dismiss 

The motion of the defendants to dismiss this action 
coming on to be heard by the Court, and the Court having 
heard the argument of counsel, and being fully advised 
in the premises, it is this 25th day of October, 1954, 

ORDERED, that the motion of the defendants to dis¬ 
miss this action be, and the same is hereby denied. 

/s/ Alexander Holtzoff 
District Judge 

• • • • 

17 Filed Mar 30 1955 Harry M. Hull, Clerk 

• • • • 

Motion for Summary Judgment 

Comes now the defendants and by their attorney, the 
United States Attorney, move this Honorable Court for 
summary judgment in their favor on the ground that 
there is no genuine issue of material fact and defendants 
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are entitled to judgment as a matter of law. The exhibits 
attached hereto are made a part hereof. 

/s/ Leo A. Rover OG 
LEO A. ROVER 
United States Attorney 

/s/ Oliver Gasch 

OLIVER GASCH 
Assistant United States 
Attorney 

/s/ Frank H. Strickler 

FRANK H. STRICKLER 
Assistant United States 
Attorney 

/s/ William F. Becker 

W IL LI AM F. BECKER 
Assistant United States 
Attorney 

Certificate of Service 

I hereby certify that service of the foregoing Motion 
for Summary Judgment, together with points and authori¬ 
ties in support thereof and exhibits attached thereto, was 
made upon plaintiff by mailing a copy thereof to his 
attorney, Claude L. Dawson, Esquire, 1012-14th Street, 
N. W., Washington, D. C. this 30 day of March, 1955. 

/s/ William F. Becker 

WILLIAM F. BECKER 
Assistant United States 
Attorney 
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Filed Apr 25 1955 Harry M. Hull, Clerk 
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Report and Opinion of the Commissioner of Veterans 
Cases on Cross-Motions for Summary 
Judgment Filed Herein 

' 4* f 

Plaintiff alleges that a reduction-in-force action, effec¬ 
tive April 21, 1953, occurred in his competitive level as a 
result of which he accepted a demotion of three grades, 
without waiving his rights of appeal, at a time when, 
of the 27 employees retained in a GS-8 position, many 
had less retention credits than plaintiff Cutting. As all 
plaintiffs herein allege claims which are identical and 
grow out of same facts and circumstances, for sake of 
brevity, all reference hereinafter to Cutting is all-inclu¬ 
sive as to the remaining plaintiffs. 

The defendants briefly contend that no relief can be 
granted plaintiff because the pisitions, having been elimi¬ 
nated, no longer exist, and in the matter of promotions, 
neither a veteran nor a non-veteran, has a right or prior¬ 
ity to any promotion. 

The pleadings, depositions of Frank A. Sawyer, Per¬ 
sonnel Officer of the New York Regional Office of the 
Commission and Martin Wagner, Educational Benefits 
Representative of Veterans Administration of the New 
York Regional Office, and four exhibits of the defendants 
disclose that: 

L A letter was received in the Regional Office on 
January 5, 1953, concerning a reorganization to be made 
effective in the near future in the Regional Office at New 
York, and at all Regional Offices of the Veterans Ad¬ 
ministration throughout the country. At the 
19 New York Regional Office the positions of 36 em¬ 
ployees, all veterans* preference permanent civil 
service GS-7 employees, were to be reduced to 27 posi- 
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tions, with the indication then that the new positions 
would be GS-8. 

2. On February 5, 1953, pursuant to direction of the 
head of the Regional Office, six supervisors, using the 
measuring considerations for promotion of first, quali¬ 
fications, second, merit, and third, only in cases where 
employees were equal in qualifications and merit, length 
of service, signed ballots on all 36 into groups conform¬ 
ing to their answers of promotion considerations, one, 
two and three, resulting in the names of 27 being satis¬ 
factorily recommended to the agency head for the new 
positions, referred to in the letter of January 5, 1953. 

3. All 36 employees were admittedly qualified for the 
new position at that time ungraded, were all veterans, 
and that while length of service was used in several in¬ 
instances in rating some of the 36 in the competitive level 
group, no reference was made to the number of retention 
credits of each or the position of each on the retention 
register. The balloting was made to ascertain the “best 
qualified” of the qualified 36 employees. 

4. The new position was graded GS-8 sometime about 
March 4 or 5,1953. Sawyer’s testimony was to the effect 
that if the new position had not been graded at an early 
date, regulations covering a “detail” of employees for 
three months would be proper. 

5. On March 20, 1953, Cutting received a letter, Ex¬ 
hibit #1, to the effect that all positions in his competi¬ 
tive level were being eliminated as of April 21, 1953, but 
letter of April 21, 1953, offered in lieu thereof, which 
was accepted without waiving objection thereto by Cut¬ 
ting, the GS-4 position supra. 

20 Opinion of the Commissioner 

Reduction in force means involuntary separation of an 
employee from a duty and pay status for more than 
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thirty days by furlough or by separation from the rolls, 
in order to reduce personnel. Such reduction in per¬ 
sonnel may be due to lack of funds, personnel ceilings, 
reorganization, decrease of work, or for other reasons. 
I think the record discloses this personnel action to be a 
reduction in force due to a reorganization of function 
based on a decrease of work. 

As the teaching of Reynolds v. Lovett, U.SAppJXC., 
205 F. 2d 181, requires that employees with veterans 
preference are entitled to be retained in their positions 
and grades in a reduction in force, so long as they had 
ratings of good or better, despite the fact that non- 
veteran employees were deemed better qualified for the 
positions, and the regulations of the Commission require 
that preference employees whose efficiency ratings are 
“satisfactory” or better shall be retained in preference 
to all other competing employees, here the 36 employees, 
it logically follows that where permanent readjustments 
in personnel are authorized by the Commission, full con¬ 
sideration must be given to all qualified permanent em¬ 
ployees of the agency in making final selections for 
permanent promotions. 5 CFR 1L2 (1953 Supp.). This 
is also true in the event of any reorganization within an 
agency which affects the position of any employee absent 
on military duty, because the Commission has ruled that 
the agency is responsible for determining the position of 
comparable grade to which the employee shall be assigned 
and for recording the same on official records. 5 CFR 
35.3(c) (1953 Supp.). 

If this be a reduction in force action, it is conceded 
that due effect must be given to the type of employment, 
military preference, efficiency rating of each of the 36 
employees, in addition to that, which was offered herein 
to several thereof, of length of service. What the recom¬ 
mendation of the six amounts to is a new efficiency rating 
of each of the 36 employees made without any author- 
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ity in law or regulations. The record discloses 
21 that the final selection was made upon this recom¬ 
mendation and should be considered as not giving 
“the full consideration” of the Commission’s regulation, 
supra, and therefore an invalid selection. 

I think the whole record discloses that there is ade¬ 
quate, undisputed evidence to the end that Cutting has 
shown a substantial departure from applicable procedures 
as a basis for his entitlement to relief. The testimony of 
Wagner, undisputed, reasonably shows that the old and 
the new jobs are in fact interchangeable in duty require¬ 
ments. That which was formerly done by telephone or 
correspondence, was to be done under the new designa¬ 
tion by personal visit, resulting only in a physical check 
of the records of the concerned institutions affected. A 
fair evaluation of less than 10% difference in positions 
exists in the old and new positions. I cannot see any 
other effect of this whole procedure but that there is 
here set forth a reduction in force of some nine positions 
and a reclassification of the old jobs, demanding that the 
retention credits of the retention register be the sole 
arbiter as to which veterans of the 36 veterans should 
be retained. 

If this is the correct analysis of this personnel action, 
such action cannot be countenanced because it comes 
within the purview of malicious abolition of civil service 
positions as treated in Shargel v. HoUis, 120 F. Supp. 814, 
So. Dist of N.Y. There the Court acted in its particular 
supervisory power which was properly invoked by the 
plaintiff. If this analysis be incorrect, plaintiff should 
not prevail 

Conclusion 

For the reasons stated and the authorities cited, I 
recommend that (1) plaintiff’s motion for summary judg- 
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ment be granted and (2) that defendants’ motion for sum¬ 
mary judgment be denied. 

Respectfully submitted, 

/s/ John Henry Sullivan 
John Henry Sullivan 
Commissioner of Veterans 
Cases 


Filed May 3 1955 Harry M. Hull, Clerk 
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Order 

This cause having come on for hearing on the plain¬ 
tiffs’ motion for summary judgment on their behalf and 
the defendants’ motion for summary judgment on their 
behalf, and this Court having considered the pleadings 
hied herein and having heard the argument of counsel for 
the plaintiffs and the defendants, it is this 3rd day of 
May, 1955, 

ORDERED that the plaintiffs’ motion for summary 
judgment be and the same is hereby denied and it is 

FURTHER ORDERED that the defendants’ motion 
for summary judgment be and the same is hereby 
granted, with costs to them. 

/s/ Buraita Shelton Matthews 
JUDGE 

Certificate of Service 

I hereby certify that service of the foregoing Order 
was made upon plaintiffs by mailing a copy thereof to 
their attorney, Claude L. Dawson, Esquire, 1012-14th 
Street, N. W., Washington, D. C. this 2nd day of May, 
1955. 

/s/ William F. Becker 

WILLIAM F. BECKER 
Assistant United States 
Attorney 
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In the opinion of appellees, the question is, whether any of 
appellants’ rights as veterans’ preference eligibles were violated 
when, upon the abolition of their positions as Claims Examiner - 
(Registration Officer) GS-961-7, appellants were reassigned 
to the position of Claims Examine: (Registration Officer) GS- 
301-4 instead of being promoted to the newly created position 
of Education Benefits Specialist GS-301-8. 
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8-9). This reorganization was prompted by the enactment 
of the Veterans’ Readjustment Assistance Act of 1952 (R. h. 
$50, 82d Cong., 2d Sess.) which, in providing for educational 
benefits for Korean war veterans, required the VA to exercise,' 
through compliance surveys, closer supervision than formerly 
of schools and establishments participating in the training pro- 
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of Education Benefits Specialist GS-301-8. 
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fame prior to April 21,1953, were employed in the New York 
Regional Office of the Veterans’ Administration as Claims 
Examiners (Registration Officers) GS-961-7 (A. 6A, 7A, 
8A). 1 Early in 1953, the New York Regional Office was ai 
vised by letter from Washington that a reorganization and 
consolidation of all Regional Offices would soon take place (T. 
8-9). This reorganization was prompted by the enactment 
of the Veterans’ Readjustment Assistance Act of 1952 h. 
550, 82d Cong., 2d Sess.) which, in providing for educational 
benefits for Korean war veterans, required the VA to exercise; 
through compliance surveys, closer supervision than formerly 
of schools and establishments participating in the training pro- 
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grams (Def. Exh. 4). 2 As a specific step toward this objective, 
VA decided to abolish the position of Claims Examiner (Regis¬ 
tration Officer) GS-961-7, which had been concerned almost 
exclusively with registering veterans for courses in educational 
institutions, and to establish two new job classifications (T. 
18,31-35). To the new position of Education Benefits Special¬ 
ist, GS-301-8, which was to incorporate about 50% of the 
duties of the former Claims Examiner (Registration Officer) 
position, was assigned the additional major function of making 
field visits to educational institutions (T. 32). The old posi¬ 
tion of Claims Examiner, which was concerned solely with the 
activities of the student veterans themselves, was wholly a desk 
job, and required no field visits at all (T. 48). In this new posi¬ 
tion, however, the employees were to spend approximately one- 
half of their time in the field on compliance surveys to ensure 
that the educational institutions at which these veterans were 
being trained were functioning properly (T. 47-48). In addi¬ 
tion, the new position of Claims Examiner (Eligibility Clerk) 
GS-301-4 was established to handle the remainder of the desk 
duties formerly assigned to the position of Claims Examiner 
(Registration Officer) GS-961-7 (T. 18, 34). 

Pursuant to the direction of the Manager of the New York 
Regional Office, six supervisors in that office, together with a 
personnel representative, met on February 5, 1953, for the 
purpose of preparing a list of qualified personnel to fill the 
prospective positions of Education Benefits Specialist (T. 16- 
20, 26-28). It was not known at the time of this conference 
how many such positions would be available (T. 16, 27), nor 
the grade of these positions (T 38) , 8 but it was understood that 
there would not be a sufficient number to permit promotion 
thereto of all thirty-six Claims Examiners (Registration Offi¬ 
cers) GS-7 then employed in the New York Regional Office 

3 As its history makes dear, this statute was corrective legislation “de¬ 
signed to prevent or minimize the recurrence of the abuses and fraudulent 
practices which arose under the administration of the" prior act. See Sen¬ 
ate Report No. 1824, 82d Cong., 2d Sess. 

, * The VA supervisors had “been advised.” however, that the new position 
probably would be graded GS-8, although there was a possibility that it 
would be graded GS-S (T. 40-41, A. 46A). 
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<T. 16,27,38). Thesupervisors, with the assistance of the per** 
sonnel officer, therefore proceeded to discuss the qualifications 
and records of each of the thirty-six employees then holding 
positions as Claims Examiners, GS-7, and by secret ballot, 
each supervisor rated all thirty-six employees, considering (1) 
their qualifications for the new position, (2) their performance 
in their present position, and (3) where qualifications and per¬ 
formance were equal, length of service (T 19, 27, 47, 53-58), 
On the basis of the ballots of each of the supervisors with re¬ 
spect to each of the Claims Examiners, a list was drawn up 
with the comparative ratings of the thirty-six employees (T. 
33, 42, 58). Early in March, the new position of Education 
Benefits Specialist was established and gradafcrS-8 (one grade 
higher than the abolished position of Claims Examiner—Reg¬ 
istration Officer—GS-7), and the New York Regional Office 
was authorized to make twenty-seven appointments to this 
position. The Regional Office thereupon consulted the rating 
list which had been drawn by the conference of February 5,i 
1953, and on March 15, 1953, promoted to the new positions 
the twenty-seven employees who stood highest on this list 
(T. 8,10-11). The remaining nine Claims Examiners (R egis- 
tration Officers) GS-7, including appellants, were notified on 
March 20, 1953, that that position was to be abolished and 
that their services were being terminated at the close of busi¬ 
ness April 20,1953 (Def. Exh. 1,5,6). Pursuant to reduction - 
in-force regulations then in effect, appellants were subse- 
quently reassigned as Claims Examiners (Eligibility Clerks) 
GS-301-4, the only available positions at grade GS-7 or lower 
for which they were qualified in the New York commuting area 
(Def. Exh. 2,5,6). ,• • . , 

Appellants appealed this action to the Second Region of the 
Civil Service Commission, alleging that the selection of em¬ 
ployees for the new position of Education Benefits Specialist 
GS-301-8 should be based solely upon retention credits, ori 
seniority, and that by appointing to these new positions other’! 
former Claims Examiners (Registration Officers) GS-961-7, 
having less retention points than appellants, the VA had vio¬ 
lated section 12 of the Veterans’ Preference Act and the appli¬ 
cable Civil Service Regulations (quoted in/ro* pp. 4r-6)., These 
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contentions were rejected, both by the Civil Service Co mm i t 
sion’s Second Region and by its Board of Appeals and Review. 
The latter, in affirming the Second Region, held that promo¬ 
tions were involved, that the Veterans’ Administration could 
not be required to make promotions on the basis of retention 
status which govern only reductions-in-force, that the Civil 
Service Commission had no power to deprive the agency of its 
discretionary authority to select qualified and meritorious can¬ 
didates for promotion, and that there was no violation of sec¬ 
tion 12 of the Veterans’ Preference Act since the positions of all 
Claims Examiners (Registration Officers) GS-961-7, compris¬ 
ing the entire competitive level, were abolished (Def. Exh. 
3, 4) « 

Appellants thereupon brought this action in the court below 
{A. 3A-10A), seeking a declaratory judgment determining 
their rights and a mandatory injunction ordering appellants 
“to restore the plaintiffs to the proper grades and positions in 
the United States Veterans’ Administration from which each 
was illegally reduced in grade as of the date of such illegal re¬ 
duction together with all rights, benefits, and privileges * * 

(A. 10A.) On cross-motions for summary judgment (A. 61 A), 
the district court, rejecting the report of its commissioner of 
veterans cases (A. 57A-60A), granted appellees’ motion and 
denied that of appellants (A. 61 A). Appellants thereupon 
brought this appeal. 

STATUTE AND REGULATIONS INVOLVED 

Section 12 of the Veterans’ Preference Act, 58 Stat. 390, 
5 U. S. C. 861, provides: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, Mid 
efficiency ratings: Provided , That the length of time 

4 The decisions of the Second Begion and the Board of Appeals and 
Be view of the Civil Service Commission are printed as a Supplemental 
Appendix to this -brief, <n/r*,pjx 17-21. 


5 


spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further , That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other com¬ 
peting employees and that preference employees whose 
efficiency ratings are below “good” shall be retained in 
preference to competing nonpreference employees who 
have equal or lower efficiency ratings: And 'provided 
further, That when any or all of the functions of any 
agency are transferred to, or when any agency is re¬ 
placed by, some other agency, or agencies, all prefer¬ 
ence employees in the function or functions transferred 
or in the agency which is replaced by some other agency 
shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall ap¬ 
point additional employees from any other source for 
such positions. 

Civil Service Regulations in effect at pertinent times herein 
provide in material part (5 C. F. R. § 20.5, 1952 cumulative 
pocket supplement): 

§ 20.5 (b) Employees in positions in the competitive 
service. (1) No employee may be separated, or fur¬ 
loughed for more than thirty days, or reduced in pay 
or grade in a reduction in force while a competing em- 
. ployee with lower retention standing is retained in the 
same competitive level. 

(2) No employee in any subgroup of the career group 
or the career-conditional group who is willing to accept 
a reasonable change in position may be separated, fur¬ 
loughed for more than thirty days, or subjected to 
greater reduction in pay than necessary under such rea¬ 
sonable change in position, if he is qualified for a con¬ 
tinuing position in another competitive level in his cur¬ 
rent commuting area in which an employee with lower 
subgroup standing is retained, or if he is qualified to 

, * , . . “ v * •’* ^ i i J ' • ‘ • • »♦ • } • -t~ 1 
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contentions were rejected, both by the Civil Service Commis¬ 
sion’s Second Region and by its Board of Appeals and Review. 
The latter, in affirming the Second Region, held that promo¬ 
tions were involved, that the Veterans’ Administration could 
not be required to make promotions on the basis of retention 
status which govern only reductions-in-force, that the Civil 
Service Commission had no power to deprive the agency of its 
discretionary authority to select qualified and meritorious can¬ 
didates for promotion, and that there was no violation of sec¬ 
tion 12 of the Veterans’ Preference Act since the positions of all 
Claims Ex amin ers (Registration Officers) GS-961-7, compris¬ 
ing the entire competitive level, were abolished (Def. Exh. 
3, 4).« 

Appellants thereupon brought this action in the court below 
(A. 3A-10A), seeking a declaratory judgment determining 
their rights and a mandatory injunction ordering appellants 
"to restore the plaintiffs to the proper grades and positions in 
the United States Veterans’ Administration from which each 
was illegally reduced in grade as of the date of such illegal re¬ 
duction together with all rights, benefits, and privileges * * 

(A. 10A.) On cross-motions for summary judgment (A. 61 A), 
the district court, rejecting the report of its commissioner of 
veterans cases (A. 57A-60A), granted appellees’ motion and 
denied that of appellants (A. 61 A). Appellants thereupon 
brought this appeal. 

STATUTE AND REGULATIONS INVOLVED 

Section 12 of the Veterans’ Preference Act, 58 Stat. 390, 
5 U. S. C. 861, provides: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 

4 The decisions of the Second Region and the Board of Appeals and 
ttfeview of the Civil Service Commission are printed as a Supplemental 
Appendix to this brief, in/r*, pjx 17-21. 
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spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further. That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other com¬ 
peting employees and that preference employees whose 
efficiency ratings are below “good” shall be retained in 
preference to competing nonpreference employees who 
have equal or lowar efficiency ratings: And provided 
further, That when any or all of the functions of any 
agency are transferred to, or when any agency is re¬ 
placed by, some other agency, or agencies, all prefer¬ 
ence employees in the function or functions transferred 
or in the agency which is replaced by some other agency 
shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall ap¬ 
point additional employees from any other source few* 
such positions. 

Civil Service Regulations in effect at pertinent times herein 
provide in material part (5 C. F. R. § 20.5, 1952 cumulative 
pocket supplement): 

§ 20.5 (b) Employees in positions in the competitive 
service. (1) No employee may be separated, or fur¬ 
loughed for more than thirty days, or reduced in pay 
or grade in a reduction in force while a competing em- 
. ployee with lower retention standing is retained in the 
same competitive level 

(2) No employee in any subgroup of the career group 
or the career-conditional group who is willing to accept 
a reasonable change in position may be separated, fur¬ 
loughed for more than thirty days, or subjected to 
greater reduction in pay than necessary under such rea¬ 
sonable change in position, if he is qualified for a con¬ 
tinuing position in another competitive level in his cur- 
~ rent commuting area in which an employee with lower 
subgroup standing is retained, or if he is qualified to 

:*■ ’ , *■. - ' « ’ ; * * ** • ***>•■•>' ' * - M ’’f - *■•*•)** 
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go back to a continuing position from which he was pro¬ 
moted (or to an essentially identical position) in his 
present competitive area in which an employee with 
lower retention standing is retained. 

§ * * # * 

(d) Reasonable change in position. Any change in 
position under these regulations is reasonable if it is 
made without reduction in grade or pay. If a reduction 
in grade or pay cannot be avoided, any such change is 
reasonable if made with the least reduction required to 
conform with these regulations. Employees are not re¬ 
quired to be given options as to alternative changes pos¬ 
sible in any particular case. No agency shall be required 
to fill a vacant position, or to promote any employee, or 
to transfer any employee to a different duty station, and 
no agency shall be prohibited from taking such adminis¬ 
trative actions. No employee rendering satisfactory 
service in a position shall be required to be displaced by 
a competing employee who is not qualified for such posi¬ 
tion under the regulations in this part. [Emphasis 
added.] 


STJMMABY OF ARGUMENT 

Appellants were reassigned at grade GS-4 when, as the result 
of a nationwide VA reorganization, all of the positions on 
their GS-7 competitive level ware abolished. Their reassign¬ 
ment was accomplished with full observance of all of appellants’ 
procedural rights and was affirmed after dual review by the 
Civil Service Commission. The Commission’s conclusions are 
fully supported by the record and,. under this Court’s con¬ 
sistent holdings that it will not interfere with personnel actions 
of executive agencies except to ensure substantial compliance 
with statutory and procedural requirements, the Commission’s 
findings must be affirmed. 

Appellants complain, however, not that there were other 
positions at grade GS-7 or lower to which they should have 
been assigned, but that upon the abolition of their GS-7 posi¬ 
tions, they should have been promoted to the new and higher 
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position of Education Benefits Specialist GS-8. They claim 
that they were entitled to these appointments solely on the 
basis of their retention credits, and that the VA supervisors 
therefore violated appellants’ veterans’ preference rights by 
selecting personnel for promotion on the basis of merit rather 
than seniority. Both the pertinent regulations and this Court’s 
decisions, however, clearly establish that the Veterans’ Prefer¬ 
ence Act confers no absolute right to promotions; the appli¬ 
cable regulation expressly states that in the event of reduc- 
tions-in-force, “no agency shall be required * * * to promote 
any employee * * Accordingly, none of appellants’ rights 
were in any way violated when the VA supervisors at the New 
York Regional Office decided to fill the new positions from a 
rating list drawn up after a formal personnel conference at 
which each GS-7 employee was rated by all of the supervisors 
on the basis of qualifications and performance. VA was under 
no obligation to promote appellants solely on the basis of their 
seniority, and there is no evidence whatever that the promotion 
procedure here employed was in any way unusual. Appellants 
were entitled not to promotion, but only to reinstatement in 
the highest position at grade GS-7 or lower for which they were 
qualified, and, as the rulings of the Civil Service Commission 
and the record in this case make clear, their right to such re¬ 
assignment was scrupulously observed. The court below was 
therefore plainly right in awarding summary judgment to ap¬ 
pellees, and should be affirmed. 

► . * ' i 

ARGUMENT 

In undertaking to review personnel actions of executive 
agencies, the courts have consistently refused to interfere with 
such actions except to insure substantial compliance with the 
prescribed statutory or procedural requirements. Eberlein v. 
United States, 257 U. S. 82; Keim v. United States, 177 U. S. 

290; Benenati v. Young, -IT. S. App. D. C.-, 220 F. 2d 

383; WHXiams v. Cravens, 93 U. S. App. D. C. 380, 210 F. 2d 
874, certiorari denied, 348 U. S. 819; Bailey v. Richardson, 86 
U. S. App. D. C. 248,182 F. 2d 46, affirmed, 341 U. S. 918; Car¬ 
ter v. Forrestal, 85 U. S. App. D. C. 53,175 F. 2d 364, certiorari 


denied, 338 U. S. 832; Levy v. Woods, 84 U. S. App. D. C. 138, 
171 F. 2d 145. 

We think it well to reiterate that in civil service cases 
the task of the courts is a limited one. Certainly they 
cannot undertake to pass on a plaintiff’s qualifications 
for any given post, or to compare them with those of 
an incumbent. It is not within their province to weigh 
the merits of a person’s claim to a Federal job. Con¬ 
gress has established administrative machinery to make 
these determinations. Where there has been a substan¬ 
tial departure from applicable procedures, a miscon¬ 
struction of governing legislation, or like error going to 
the heart of the administrative determination, a 
measure of judicial relief may on occasion be obtainable. 
But no such basis for relief has here been laid. [ Powell 
v. Brannon, 91 U. S. App. D. C. 16, 17, 196 F. 2d 871, 
873.] 

Plainly the instant case presents no “substantial departures 
from applicable procedures [or] misconstruction of governing 
legislation * * Involved here is simply an administrative 
determination to create a new and higher graded position and 
to abolish an existing position as a result of a statutory enact¬ 
ment requiring the VA to make substantial changes in em¬ 
phasis with respect to certain of its activities. Just as “the 
administrative determination by the employing agency of 
what constitutes cause for discharge will not be judicially re¬ 
viewed,” Carter v. Forrestal, supra, 85 U. S. App. D. C. at 54, 
175 F. 2d at 365, so here, the administrative determination by 
the employing agency of what changes in duties and functions 
are sufficient to require creation of a new and higher position 
are not judicially reviewable. Equally beyond judicial review 
is the determination of the personnel entitled to be promoted 
to this new position. Powell v. Brannon, supra; Nash v. Inter¬ 
state Commerce Commission, -U. S. App. D. C.-, 225 

F. 2d 42. 

As we shall show, the record in this case plainly establishes 
the reasonableness and correctness of the administrative deci- 
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sions which were made by the Veterans’ Administration and 
affirmed by the Civil Service Commission’s Regional Office and 
Board of Appeals and Review, and since, as we show, none 
of appellants’ procedural or substantive rights were violated, 
the court below was clearly correct in ordering summary judg¬ 
ment for appellees. Accordingly, unless this Court is to substi¬ 
tute its own judgment for that of the agencies on a matter pe¬ 
culiarly within the recognized scope of administrative expertise, 
the court below must be affirmed. 

A. Appellants’ reassignment to GS-4 was proper 

1. Appellants' reassignment was necessitated by a VA reor¬ 
ganization. As the statement of the case makes clear {supra, 
pp. 1-4), the removal of appellants from their GS-7 positions 
was the direct result of a nationwide reorganization of VA func¬ 
tions, in which all of the positions on appellants’ competitive 
level were abolished. There was no need, under the revised 
concept of the agency’s operations, for a job classification of 
Claims Examiner (Registration Officer) GS-961-7, and this 
position was abolished. Thereupon, all of its incumbents — 
except those who, on the basis of merit, had been appointed to 
the newly established and basically different position of Edu¬ 
cation Benefits Specialist GS-301-8—were served with reduc¬ 
tion-in-force notices, advising them that “all positions on your 
competitive level are being eliminated.” 

Appellants were reassigned, therefore, simply because there 
were no longer any jobs on their competitive level to which they 
could be appointed, no matter how high their retention credits. 
This is not to say, however, that upon abolition of their job 
classifications, appellants, as senior employees, were stripped of 
their employment rights. For retention credits not only pro¬ 
tect senior employees in the event of a partial reduction-in- 
force, but, where, as here, the entire job classification is abol¬ 
ished, retention points are invoked to ensure priority in 
reassignment of the dislocated employee to some other job of 
equal or lower grade for which he is qualified. Thus, in the 
case of appellants, their retention credits secured for them pri- 
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ority appointments to positions as Claims Examiner (Eligi¬ 
bility Clerk) GS-301-4, which was found by the Civil Service 
Commission to be the highest classification within the commut¬ 
ing area for which appellants were eligible, and, it should be 
noted, a classification in substantial part paralleling the duties 
formerly performed by appellants. 5 

Appellants are understandably concerned over the substan¬ 
tial salary cuts that they suffered as a result of the abolition 
of their position and subsequent reassignment at a lower grade. 
But VA plainly had no obligation to keep this position in exist¬ 
ence when the general organization of the agency required its 
elimination; e its obligation was only to ensure that an em¬ 
ployee who thus lost his position was reassigned to a position 
for which he was eligible at an equal or lower grade, here the 
GS-4 positions. See 5 C. F. R. § 20.5 (b), (d) supra. The 
record in the instant case plainly establishes that VA fully 
complied with its statutory obligation in reassigning appel- 

* There Is no question but that the VA complied with aU requirements of 
the Civil Service regulations in reassigning appellants. Both the Civil Serv¬ 
ice Commission’s Second Region and its Board of Appeals and Review so 
found, the former summarizing the reassignment procedure as follows 
(infra, pp. 17-18) : 

“Your employing agency informed this office that it was not possible to 
offer you reassignment or transfer in lieu of separation above grade GS-4 
as there were no vacant continuing positions nor were there any positions 
occupied by incumbents with lower retention rights at grades GS-5, 6 and 7 
for which you were considered to be qualified by the agency. In order to 
ensure that you were afforded proper consideration for reassignment, the 
Veterans Administration Regional Office was asked to furnish us with a list 
of all positions occupied by employees with less retention preference at 
grades GS-5, 6 and 7. Under date of April 27, 1953, you were furnished 
with a copy of this list and asked to advise this office as to whether or not 
you considered yourself qualified within the meaning of the retention pref¬ 
erence regulations for reassignment to any of these positions. As of the 
date of this letter, no reply has been received to our request. 

“The employing agency has advised this office that you have been offered 
and have accepted reassignment to the position of Eligibility Clerk GS-4.” 

• See Ramspeck v. Trial Examiner’s Conf., 345 U. S. 128. As thia Court 
stated In its recent decision in Adams v. Humphrey, No. 12,603 (decided 
November 23,1955): “The creation or abolition of Government jobs, within 
the scope of the authority given by law to supervisory officials, requires 
primarily a judgment as to the needs of public business.” 
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lants, and it is obvious that there is presently no GS-7 position 
to which appellants could be reinstated. 

2. This action is therefore clearly distinguishable from the 
situation in Reynolds v. Lovett . Since in this case appellants’ 
entire competitive level was abolished, it is plain that the 
decision in Reynolds v. Lovett, 91 U. S. App. D. C. 276, 201 
F. 2d 181, certiorari denied, 345 U. S. 929, upon which appel¬ 
lants place their sole reliance, has no application here. In 
that case appellants, honorable discharged veterans, were re¬ 
duced in position and grade, while non-veterans in the same 
classifications were retained. 7 This Court ordered appellants 
reinstated and stated {ibid.) : “We think that appellees’ view 
that when personnel is reduced the head of an agency may- 
select employees to be retained in any classification on the basis 
of individual merit and without giving effect to Section 12 of 
the Veterans’ Preference Act is erroneous.” In the instant 
case, appellees of course make no such contention, for we read¬ 
ily concede that were there any positions still in existence on 
their former GS-7 competitive level, appellants would be en¬ 
titled to consideration for these jobs on the basis of their reten¬ 
tion credits. The Reynolds decision, however, obviously can¬ 
not apply to a situation where, as here, the entire competitive 
level has been abolished and all of the incumbents thereby 
reduced in force. 

B. There was nothing improper in the failure of VA to 
promote appellants to GS-8 

Since, as we have shown, the VA reorganization in early 
1953 resulted in the total abolition of the position of Claims 
Examiner (Registration Officer) GS-961-7, it is obvious that 
the supervisors’ conference held on February 5,1953, was sim¬ 
ply a reasonable method of determining which employees of 
the Regional Office were best qualified for promotion to the 
new and higher position of Education Benefits Specialist GS- 

T Here all persons involved in grade GS-961-7 were veterans, so no ques¬ 
tion of discrimination in favor of non-veterans is concerned. 
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reinstated and stated (ibid.): “We think that appellees’ view 
that when personnel is reduced the head of an agency may* 
select employees to be retained in any classification on the basis 
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1953 resulted in the total abolition of the position of Claims 
Examiner (Registration Officer) GS-961-7, it is obvious that 
the supervisors’ conference held on February 5,1953, was sim¬ 
ply a reasonable method of determining which employees of 
the Regional Office were best qualified for promotion to the 
new and higher position of Education Benefits Specialist GS- 

T Here all persons involved in grade GS-961-7 were veterans, so no ques¬ 
tion of discrimination in favor of non-veterans is concerned. 
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301-8. The pertinent regulations (supra, pp. 5-6) and the 
cases firmly establish that seniority or retention credits confer 
no absolute right to promotions, and accordingly it is plain that 
the conference of February 5, 1953, as an appropriate method 
of determining qualifications for promotion, violated no rights 
of appellants in passing them over for promotion. 

1. The Veterans Preference Act confers no absolute right 
upon appellants to promotion to the new and higher grade of 
Education Benefits Specialist GS-301-8. Neither the Veterans’ 
Preference Act nor any applicable regulation conferred upon 
appellants an absolute right to promotion solely on the basis of 
their retention credits. To the contrary, the Civil Service Reg¬ 
ulations dealing with procedures applicable to reductions-in- 
force and reassignment expressly provide that “No agency shall 
be required * # * to promote any employee * * # .” 5 C. F. 
R. § 20.5(d), supra, p. 5. And this Court has consistently 
recognized that it “cannot undertake to pass on a plaintiff’s 
qualifications for any given post, or to compare them with those 
of an incumbent.” Powell v. Brannan, 91 U. S. App. D. C. 16, 
17,196 F. 2d 871, 873. 8 

Of particular applicability here is this Court’s recent opinion 

m Nash v. Interstate Commerce Commission, -, TJ. S. App. 

D. C.-, 225 F. 2d 42. Nash had been employed by the 

Interstate Commerce Commission as an “Examiner,” in 
Grade GS-9. He was not a hearing examiner appointed 
pursuant to Section 11 of the Administrative Procedure Act, 
although he had, while in the Interstate Commerce Commis¬ 
sion, taken and passed an examination to that end, and was 

* In the Powell case, this Court refused to interfere with a Civil Service 
Commission determination that appellant, who had been separated in a 
reduction-in-force and reinstated in a position of lesser responsibility and 
salary, had no right to appointment to any higher position. Reiterating that 
in civil service cases the task of the courts is a limited one, this Court stated 
[91 U. S. App. D. C. at 17,196 F. 2d at 873] : “It is not within their province 
to weigh the merits of a person’s claim to a Federal job. Congress has 
established administrative machinery to make these determinations.” The 
Court pointed out that preference of veterans applies only within the com¬ 
peting group, and held that the Civil Service Commission had no obligation 
to appoint appellant to a new and different position, outside the competing 
group, which required different qualifications. See also Elder v. Brannan, 
341 U. S. 277. 
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listed on a register of eligibles for such appointment. Under 
Civil Service rules, the minimum grade of a Section 11 hear¬ 
ing examiner was GS-11. Subsequent to a Supreme Court 
decision which limited the types of cases in which the ICC 
could utilize examiners not appointed under Section 11, the 
ICC, acting under a Civil Service regulation, proceeded to ap¬ 
point a number of incumbent examiners to positions as Section 
11 hearing examiners. It limited its appointments, however, 
to incumbents already in Grade GS-11 or higher and Nash, 
after unsuccessful administrative attempts to gain such an 
appointment, brought an action to compel his appointment as 
a Section 11 hearing examiner at Grade GS-13 or GS-15. In 
affirming the dismissal of that suit, this Court declared, in 
language strikingly applicable to the instant case (Slip. Op* 
p. 3, 225 F. 2d at 43): 

In our view, plaintiff-appellant’s demand is in essence 
this: that he be selected for a higher rated post and 
paid a higher salary. Such a demand is primarily one 
for consideration and decision by the agencies involved, 
and not by the courts. Po-well v. Brannan, 91 U. S. App. 
D. C. 16, 196 F. 2d 871 (1952); cf. Ramspeck v. Trial 
Examiners Conference, 345 U. S. 128 at 138 (1953). 
Nothing in the governing statutes and regulations gave 
plaintiff a vested right to the appointment he seeks.® 

In the instant case, as in Nash, the employing agency, pur¬ 
suant to a change in the applicable law which required func¬ 
tional changes within the agency, promoted a number of its 
employees to a higher and more desirable position, and, as in 
Nash, appellants seek to compel the agency to promote them 
as well. In Nash, this Court rejected this demand as in es¬ 
sence a claim for a promotion, which it flatly held was a matter 

* In the Ramspeck case, which is cited in the foregoing quotation, the- 
Supreme Court made clear, inter alia, that the question of promotion even 
to the quasi-judicial positions of trial examiners is a matter for the employ¬ 
ing agency and the Civil Service Commission (345 U. S. at 138), and that 
reductions-in-force “for lack of funds, personnel ceilings, reorganizations, 
decrease of work, and similar reasons” are similarly within the authority of 
these agencies (345 U. S. at 142). 
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primarily for consideration and decision by the agencies in¬ 
volved. Here, too, it is indisputable that “nothing in the gov¬ 
erning statutes and regulations gave [appellants] a vested 
right” to the appointments which they seek, and accordingly 
the court below properly denied them relief. 

2. The procedures utilized by the supervisors' conference of 
February 6,1953, were part of a normal and appropriate method 
of selecting employees for promotion. Appellants place much 
stress upon the “balloting” at the VA supervisors’ conference 
of February 5, 1953, claiming that this procedure constituted 
an attempt to accomplish a reduction-in-force without afford¬ 
ing proper weight to their veterans’ retention credits. Viewed 
in its proper context, however, it is plain that the “balloting” of 
which appellants complain was in fact an appropriate method 
of screening employees and of weighing qualifications for pro¬ 
motion. As we have pointed out in the Statement, supra, 
pp. 1-4, the VA was required to fill an undetermined number 
of new positions, substantially different, and requiring dif¬ 
ferent qualifications, from those of the soon-to-be-abolished 
Claims Examiner positions, and, as we have shown supra, 
pp. 12-14, appellants had no absolute right to be promoted 
to these new positions. Accordingly, the VA supervisors, 
having no obligation whatever to promote appellants solely on 
the basis of their retention credits, had the full power—if not 
in fact the duty—to adopt some method of screening prospec¬ 
tive incumbents of this new position which would be reasonably 
calculated to secure the best qualified people. 

That the method that they employed was effective in this 
respect is indisputable. Knowing that the existing Claims 
Examiner (GS-7) position was to be abolished, the super¬ 
visors confined their selection to the incumbents of that posi¬ 
tion, all of whom were otherwise soon to be separated, and all 
of whom by virtue of their work as GS-7 Claims Examiners had 
gained valuable experience which would be transferable to 
some 50% of the functions of the new position. Under the 
guidance of a personnel officer, the records of each of these em¬ 
ployees was read and discussed, and when each supervisor was 
sufficiently familiar with the record of each employee, the 
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group proceeded, by secret ballot, to rate each of the thirty-six 
GS-7 Claims Examiners for promotion. Each employee was 
scored on the basis of his performance in his present job and 
his estimated qualifications for the new job, any “ties” being 
resolved in favor of the employee with higher retention credits. 
The results of this balloting were then compiled, and from the 
list drawn by the personnel officer on the basis of the employees' 
respective ratings, the Veterans’ Administration subsequently 
drew for promotions to the new positions. 

This method of selection was plainly calculated to enable 
the VA to select the best possible personnel for promotion. 
Upon the establishment of the GS-8 positions, VA officials 
simply consulted the list which had been drawn up by the su¬ 
pervisors and, starting with those with the top ratings, pro¬ 
moted as many of the employees as there were new jobs to fill, 
strictly following the order of rating. There is no evidence 
that this was in any way an unusual method of selecting em¬ 
ployees for promotion. Appellants, therefore, have no com¬ 
plaint except that others, more suitable for promotion, were 
granted these new positions and that appellants themselves, 
reduced in force as a result of the abolition of their positions, 
were on the basis of their retention credits reinstated in lower 
:graded positions. As we have shown, these promotions, re- 
ductions-in-force, and reassignments were conducted with com¬ 
plete procedural regularity, and appellants received through¬ 
out full recognition of all of their employment and retention 
rights. Their complaint is only that they were not selected 
for promotion, and, as we have made clear, this is a matter 
which, at least in the circumstances of this case, must be left 
to the employing agency, whose action has already received 
dual review by the Civil Service Commission. 
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CONCLUSION 

For the reasons stated above, we respectfully request that 
the judgment below be affirmed. 10 

Leo A. Rover, 

United States Attorney. 

Paul A. Sweeney, 

Robert S. Green, 

Attorneys, 

Department of Justice. 


10 If this Court accepts appellees’ legal analysis of this case, as set forth 
In the foregoing brief, then we believe that the material upon which we 
based our motion for summary judgment is sufficient to establish that no 
dispute exists as to any material issue of fact and therefore that the award 
of summary judgment granted below should be affirmed. 

If, however, on the present record the Court adopts appellants’ theory that 
the agency action here was an improper method of accomplishing a partial 
reduction-in-force, we submit that the case should be remanded for trial 
so that appellees will have the opportunity to establish more plainly that the 
disparity between the old and new positions was sufficient to warrant the 
procedure here employed. 

“It does not follow that, merely because each side moves for a summary 
judgment, there is no issue of material fact. For, although a defendant 
may, on his own motion, assert that, accepting his legal theory, the facte 
are undisputed, he may be able and should always be allowed to show that, 
if plaintiff’s legal theory be adopted, a genuine dispute as to a material 
fact exists.” [Garrett Biblical Institute v. American University, 82 U. S. 
App. D. C. 265, 286,163 F. 2d 265, 266.] 
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Letter of Decision of Regional Director, Second United States 

Civil Service Region _ _ ...... 

United States Civil Service Commission 

' SECOND UNITED STATES CIVIL SERVICE REGION 
COMPRISING THE STATES OF NEW YORK AND NEW JERSEY 


OFFICE OF THE DIRECTOR, NEW YORK 14, N. Y. 


Mr. Frederick Cutting, 

162 West 18th Street, 

Apt. 64, 

New York, New York. 
Dear Mr. Cutting: 


May 7,1953. 


Reference is made to your appeal from the action, taken by 
the Veterans’ Administration Regional Office, 252 Seventh 
Avenue, New York, N. Y., in separating you from the position 
of Claims Examiner (Registration Officer) GS-7 through reduc¬ 
tion i n force. ~— -- 

"" '—Inquiry made ad a result of your appeal reveals that your 

name appears on the retention register for the position of 
Claims Examiner (Registration Officer) GS-7 in retention sub¬ 
group I-A inasmuch as you possess competitive Civil Service 
status, you are entitled to veteran preference and because you 
have a performance rating of not less than “Satisfactory.” 
Your name was reached in proper order in the reduction in 
force that affected you inasmuch as all employees in retention 
subgroup I-A have been reached for separation. 

Your employing agency informed this office that it was not 
possible to offer you reassignment or transfer in lieu of separa¬ 
tion above grade GS-4 as there were no vacant continuing po¬ 
sitions nor were there any positions occupied by incumbents 
with lower retention rights at grades GS-5, 6, and 7 for which 
you were considered to be qualified by the agency. In order to 
ensure that you were afforded proper consideration for reas¬ 
signment, the Veterans’ Administration Regional Office was 
asked to furnish us with a list of all positions occupied by em- 
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ployees with less retention preference at grades GS-5,6, and 7. 
Under date of April 27, 1953, you were furnished with a copy 
of this list and asked to advise this office as to whether or not 


you considered yourself qualified within the meaning of the 
retention preference regulations for reassignment to any of 
these positions. As of the date of this letter, no reply has been 
received to our request. 

The employing agency has advised this office that you have 
been offered and have accepted reassignment to the position 
of Eligibility Clerk GS-4. 

In submitting your appeal, and at the joint hearing afforded 
you and other employees similarly affected, which was held at 
this regional office on April 16, 1953, you' contended that you 
should have been promoted to the position of Educational 
Benefits Representative GS-8 and that the method used by 
the Veterans’ Administration Regional Office in selecting em¬ 
ployees for promotion to these positions was unfair and dis¬ 
criminatory. Under the current regulations governing reduc¬ 
tions in force, no agency is required to promote an employee 
who has been reached for separation in his own position. Fur¬ 
thermore, the selection of employees for promotion is an ad¬ 
ministrative matter wholly within the discretion of the em¬ 
ploying agency, subject only to the restriction that the persons 
selected meet the Civil Service Commission’s qualifications 
requirements and standards for the positions. 

In view of the information outlined above and since inquiry 
has failed to disclose any violation of your rights under govern¬ 
ing regulations in the action taken by the employing agency in 
your case, there is no basis for favorable action on your appeal 
Sincerely yours, 

James E. Rossell, 
Regional Director* 

. cc: Veterans’ Administration Regional Office, 

New York City. 

Mr. Michael Oppelt, 

Service Director, 

American Legion Service Committee, 

American Legion, 

161-10 Jamaica Avenue, 

Jamaica, New York. 


19 


' Letter of Derision of Board of Appeals and Review, Civil 

Service Commission 

• " i • « » t i> • • 

United States Civil Service Commission 

WASHINGTON 25, D. C. 

September 4, 1953. 

Mr. Michael J. Oppelt, 

Chairman, Tenth Judicial District, 

American Legion, 

161-10 Jamaica Avenue, 

Jamaica 2, Long Island, New York. 

Dear Mr. Oppelt: 

- Your appeal from the decision of the Commission's Second 
Civil Service Region, concerning the separation of Frederick 
J. Cutting, Lillian Donaghy, David H. Jaffe, Catherine Ear- 
wan, Josephine B. Larsen, Maybelle R. Maloney, and Bernard 
Rothenberg from their positions in the Veterans' Administra¬ 
tion Regional Office, New York, New York, in a reduction in 
force, has been carefully considered by this Board. 
t Prior to the reduction in force, these employees were in a 
group of thirty-six, ail entitled to preference under the Vet¬ 
erans Preference Act, serving under permanent appointments 
as Claims Examiners (Registration Officers) GS-7. Addi¬ 
tional functions were required by new legislation, and new 
positions as Educational Benefits Representatives, GS-8, were 
established to supersede the positions of Claims Examiners 
(Registration Officers) GS-7. As a result of a decreased work¬ 
load, fewer employees were required in the new GS-8 posi¬ 
tions than were currently sawing in the old GS-7 positions. 
Promotions were made from the old GS-7 positions to staff the 
new GS-8 positions on the basis of the agency's appraisal of 
the relative qualifications of the candidates for the higher 
grade work. The remaining superseded positions were then 
abolished, and action was taken with respect to the position 
incumbents under regulations governing reductions in force. 

You contend that the agency erred in exercising discretion 
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in the selection of employees for promotion in anticipation of 
a reduction in force. You propose that the Veterans’ Admin¬ 
istration should have based the promotions on the relative 
standings of the candidates under retention preference regula¬ 
tions. This would have favored these appellants because they 
have longer service than some of those who were promoted. 
However, we find no provision in the law or regulations that 
requires an agency to make promotions on the basis of retention 
standings which govern reductions in force. There is no evi¬ 
dence of error on this point. 

Allegations of sex discrimination have been made because 
four women were not selected for promotion, but are not sup¬ 
ported by evidence that such discrimination was intended or 
practiced. A very careful review of the entire promotion pro¬ 
gram was made by a committee with a woman as chairman and 
it found no evidence of sex discrimination. 

There is no error in the appealed decision and it is affirmed. 
Your appeal is denied. 

Sincerely yours, 

(s) JEB 9/2/53 
John - E. Biaitn, 

Chairman, Board of Appeals and Review. 
cc: Frederick J. Cutting, 
oc: Lillian Donaghy. 
cc: David H. Jaffe. 
oc: Catherine Kirwan. 
cc: Josephine B. Larsen, 
cc: Maybelle R. Maloney, 
cc: Bernard Rothenberg. 
cc: Second Region, 
cc: Mr. Ralph H. Lavers, 

The American Legion, 

1608 K Street, NW., 

Washington 6, D. C. 

Cc: Director of Personnel, 

Veterans’ Administration, 

Washington 25, D. C. 
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cc: Director of Personnel, 

Veterans’ Administration Regional Office, 
252 Seventh Avenue, 

New York 1, New York, 
cc: Honorable Katherine St. George, 

House of Representatives, 
cc: Honorable Albert H. Bosch, 

House of Representatives, 
cc: Honorable Edward H. Rees, 

House of Representatives. 


n.«. lotnuum ntnu omen mm 


